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PREFACE. 

ACasb may be lost in Cionrt, but it is generally won 
before trial* The solicitor who does the greater part of 
the work and takes all the responsibilily shares very 
little of the credit for success. 

I have not attempted to write a book of errors or a 
book of wisdom. Both efforts would be presumptuous ; 
but it has often occurred to me that there are shallows 
which young practitioners would do well to avoid, if 
haply they may keep the keel of their boat in its ^' native 
dement/' and if some of these can be indicated, no possi- 
ble harm can be done, and some little benefit may accrue. 
I daim no credit for keener perception than belongs to 
the generality of mankind ; but, while most people fix 
thdr attention on the grander objects which surround 
us, I love to observe the minor incidents of life, which, 
although small, are not trivial, and although obscure 
are not unimportant. 

" Let not your sail be bigger than your boat,'' is ad- 
vice appropriate to a vast variety of characters and 
situations, to none more so than to clients; let not your 
writ be bigger than your man, is particularly adapted 
to solicitors ; and let not your ship be deeper than your 
water, is applicable to all. 

There are many books which tell you how to go to 
law ; which describe the intricate machinery and inform 
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yoa of the theory of its complex motions; its mechan* 
ism, howeyer, is nothing to me: I am anxious only so 
to regulate and apply it that (to use the language of 
Sdenoe) there may be the minimum of friction with the 
maximum of verdict. ^ 

It is true I write on trifles, but we are taught by high 
authority, that attention to trifles leads to suooess, and 
that is no trifle to cUenti solicitor, or counsel. 
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PREFACE TO AMERICAN EDITION. 

In introdacing this third volume of Mr. Richard 
Harris' charming works on Advocacy to the profession 
in America, it is thought desirable to insert some 
matter originally prepared for the students in the 
Columbia Law School, and subsequently published in 
the *' Columbia Law Times "substantially in the form in 
which it appears herein. 

While the added matter is not confined strictly to 
'' before trial '' work, yet it is believed that it will not be 
uninteresting, and perhaps not invaluable to the younger 
members of the profession. 

One of the chief merits of the added matter is doubt- 
less the fact that it renders accessible to the younger 
members of the profession those valuable hints and 
practical suggestions contained in David Paul Brown's 
'' Golden Rules for the Examination of Witnesses," and 
his ''Capital Hints for Capital Cases," both of which 
have for a long time been inaccessible to the profession 
generally. 

The chapter on ''Somnambulism as aDefense," is jus- 
tified not by its particular value in every-day practice, 
but because it is believed to be the best record in exist- 
ence of that ingenious and remarkable defense of one of 
America's greatest advocates. 

JAMES M. KERR. 

B0CBB8TKS, N. T., 
/u. 90, 188»« 
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CHAPTER I. 

PRELIMINABY. 

It is possible that a seed cast by the hnmbleBt hand 
may contain the germ of some one's success. No hu- 
man power can provide the accessories of sunshine and 
rain, or supply the place of indefatigable perseverance, 
which must take advantage of both. But in our l^gal 
vineyard nothing will come to perfection if the weeds 
are not kept under. What is a weed and what is a prof- 
itable plant, is often a question of great moment : the 
one sometimes grows so much like the other that it is 
impossible without close attention to determine whidi 
is to be encouraged and which eradicated* 

Let me take one as an example. What a fuss is oftm 
maxle as to whether a document is privil^edl How 
clever and sharp it sometimes seems to take the objec- 
tion, but how damaging it often is to take itl This 
clever objection is a weed. Indeed, all the devemess of 
all shaj*p practice is a mistake. Nothing succeeds so 
well as that which looks honest ; nothing is so damag- 
ing to a cause as that which looks like trickery; and he 
is but a poor schemer who does not conceal his designs. 

The object of many of the changes in procedure has 
been to uproot the miserable technicalilies which do 
but cumber the ground and smother justice. I can 
well understand a defense being nothing else but techni- 
cal and justice being defeated by the law. The object of 
my book, however, i/9 not to consider scandfilous aao- 
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malies that make ub blush for our dvilizatioii, but to 
examine what I have considered mistakes that some- 
times gl*ow out of our practice, and sometimes grow 
along with it as the tares among the wheat. 

We must not, however, follow the course pursued by 
the husbandman of old, because if we can prevent both 
growing together it will be much better for those who 
are entitled to the crop. There is nothing so unsatis- 
factory as the law; because, speaking generally, you get 
so little of what you desire and so much of what you do 
not. Words, like no other commodity in the market, 
are dear in proportion as they are plentiful, and useless 
in proportion to their quantity. There is always more 
wind than is necessary to turn the mill, but the super- 
fluous current costs the miller nothing ; it levies no con- 
tribution (unless, indeed, it takes away his sails); there 
are legal windbags, however, which are most costly to 
unloose, and you have unfortunately to pay not only 
for that which grinds your com or your opponent's 
com, but for that which escapes altogether. 

We may draw this conclusion, therefore, from the 
foregoing: the more words the less substance, the more 
argument the less conclusion, the more brief the less 
brevity, and the less brevity the less wit. 

I am not writing for lawyers only, but for all rankib 
and conditions of men who may have occaaion to em. 
ploy them ; and as there is at least one lawsuit to every 
man in the course of his life, albeit some get more than 
their natural share and some less, it is pretty obvious 
that my book is intended for a large number of readers. 
Nor do I write for those who have the inestimable ad- 
vantage of knowing everything; such flights are far be- 
yond my humble wing, which, like the swallow, is con- 
tent to skim the suHaoe of this darksome pool. 

Nor am I ambitious that my book should be read by 
those who think nothinc; is so simple as WdDaring a 
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cause for trial, or so easy as drawing a brief which shall 
contain the necessary materials for its success. T con- 
fess that to me it appears to be one of the most serious 
and difficult duties which a solicitor has to perform; 
and compared with which the work of counsel in many 
cases is but the trumpeter playing to the music that is 
written for him* 

The accidents I have known to arise from careless- 
ness or mattention to what are but commonplace rules, 
have suggested the possible usefulness of this book. If 
it should save the young practitioner from a single 
error, which might damage his client's case, it will be 
something; if it prevent him from damaging his own 
reputation, it will be something more. 

life is made up of small things. I believe you might 
take the big ones away without missing them. As to 
manjf we should be better for their absence. So I write 
of small things. As the sailor knows, just an inch or so 
&rther to the north or northeaet, and there's a hole in 
the bottom of your boat, a very small one it may be, 
but large enough to sink you ; not deep water either, 
but enough to cover you. 

The more accessible law is the more will clients bene* 
fit by it, and the more will lawyers benefit by clients. 
Let us dear our way, then, as beet we can. My book is 
not so much how to do it, as how not to do it; not so 
much advice as warmng. If I give the result of a certain 
line of action which has accrued in nine cases out often, 
the probability is that the same result will follow the 
same line in a like proportion in the future. Blunders 
are far prdisrable to note than excellencies, because 
while aiming even at perfection you may make an 
egregious mistake; but you can hardly make one in 
avoiding a danger that is pointed out to you. 

Let me first have, however, a confidential word 
with the client. 
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CHAPTER n. 

THE CLIENT. 

''In BoitB wbioh a man dotiii not wdl nndentand, it Is good to 
refer them to some friend of trust and jndgment, that he maiy report 
whether he may deal in them with honor, bnt kt him choose his 
referendaries, for else he may be led by the nose."— Baooii. 

Many ''wise and good people'' who Gonstitnte so 
vast a majority of mankind, are nnder the impression 
that you ought never to go to law. Generally speak- 
ing, perhaps, this is tme, but how if the law comes to 
you? Are you to surrender your rights, and it may be 
the rights of others? Alast Many preach what few 
can practice. It is so eaay to say what someone else 
ought to do. 

Again, these generous-minded despisers of law, ever 
faithful to their own interests, will quote the advice so 
dif9cult to follow in modem days, and so often misun- 
derstood : ''Agree with thine adversary quickly, whiles 
thou art in the way with him." Speaking from my 
own experience, I must say that the people who most 
strongly advise others to sacrifice their rights rather 
than fight are the most obstinate fighters in defense of 
their own, and I should strongly recommend that any 
agreement you may make with your adversary, espe- 
cially if he be one of these "wise and good people," 
should be in writing and drawn up by a solicitor. 

So far, then, as it may be necessary to protect our 
rights from the fraud and rapacity of others, let us en- 
deavor, if possible, to ascertain what is best to be done. 

The first wA best i^giece of advice I can offer to the 
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layman is this : Under no circumst&nceB whatever act 
as your own solicitor. The man who adyiBee you to 
conduct yonr own cam is either a fool or a charlatan. 
If the former, his advice is worthless; if the latter, you 
should distrust it for other re9iSons. The profession of 
the law, however, cannot but benefit when men act 
as their own lawyers ; it has been from all time one of 
the most fertile sources of litigation, and necessarily 
must be. Law and Practice depend on something go- 
ing wrong, and nothing can go much more wrong than 
when a man dabbles with what he does not understand. 
A skein of thread is easily wound off by one who is SiC- 
customed to the work, but let a clumsy hand attempt 
the task, and who can unwind it after him ? The mon- 
key playing with the razor is not a more grotesque fig- 
ure than the fool playing with law. I have been thrice 
involved in what are sometimes called its ''meshes," 
but I have taken care not to become involved in the 
meshes of my own prejudices and misconceptions of my 
rights. 

The idea, then, of being your own lawyer, must be in 
all seriousness set aside. If the only result were that, 
as the proverb says, "you had a fool for your client," 
it would not so mnch matter, for the fool and you need 
never quarrel over an employ purse. 

The marvelous thing is that a science which the 
study of a lijCstime cannot master, and the intricacies 
of which absolutely defy imagination to conceive, let 
alone common sense to penetrate, any man should be 
fool enough to think he can understand it by intuition. 
The most dangerous consequence of your ignorant folly 
might be to involve innocent persons in your ruin. A 
man is bom a poet, but neither man nor fool is bom a 
lawyer. 

Besides yourself, there is another person to avoid, 
and that is the ''Hedge Lawyer:'' a Wn4 of yegabond 
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legal tinker, who, if he could mend a hole in yonr a(L 
fairs, would make a couple more whilst he did so. 

This man is fascinating in his pretensions ; he is wise 
in his knavery, and learned in his ignorance. Yon can- 
not have to do with a more dangerous character than 
this. Compared with him, the thimblerig and the card 
sharper are honorable men: they are at least more hon- ^ 

est than he, in not pretending to be other than they are. 
In any transactions with these gentlemen, you are al- 
lowed the privilege of backing your own judgment; the 
legal knave compels you to back his. 

Ignorant people believe in him because he believes in 
himself: vulgarity and blatant ignorance are this char- 
latan's characteristics ; the one passes for independence 
of character, and the other for talent. 

How he lives is a mystery, but I assume he exerts 
himself to that end in the process which is called suc- 
tion. You may often see him with his blearod eyes 4 
fixed on " His Honor " at the County Court, garping 
like a fish in a tank, taking in with the fetid atmos- 
phere any stray particle of l^gal lore which may occa- 
sionally spurt from the bench. 

Then whom would you consult if not this gentleman, 
who seems to have an unlimited supply of cheap law? 
Here is a lawyer's letter. "Perhaps," says the bewil- 
dered client, ''I can answer it myself? A plain, . 
straightforward answer is all that is required ? Noth- 
ing can surely be more simple than that? " Nothing, I 
answer, except the person who writes it. Do you sup- 
pose that all you require in conducting your affiedrs is 
honesty? Try it. Your honesty may be used against ^ 

you as a weapon. You want honesty, but you want a 
great deal more if you have a knave to deal with. All 
the domestic virtues combined will not prevent the foot- 
pad from picking your pocket. 

Don% then, answer the letter yourself. It is, doubtr 
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less, a proper and honest letter from a respectable so- 
licitor; in every sense what it ought to be. But it is 
written, as you observe, "from instructions." "We 
are instructed/' etc., etc. It is not the solicitor whom 
you have to dread, but the man who is setting the law 
in motion through him. It is not the law you have 
to fear, for the law has to be just, and is intended to 
be so, but it is the misapplication of it, by means of 
perverted facts and false statements. DoD^t answer the 
letter, then, yourself; if you do, you will have to 
speak your own idecus. What you should do is to 
speak your solicitor's, and then you'll be on your 
guard to meet the next attack. In this letter lies the 
germ of your future success or failure. Dislike the law 
and the lawyers as you may, you will find both neces- 
sary in a civilized conmiunity. If you would save your 
house from being broken into you must have law; if 
you would save it from being taken away you 
must have lawyers. Go then to your solicitor and 
be thankful that you can obtain the result of many 
years' hard work, together with some knowledge botii 
of law and humaji nature, for a few shillings. Besides, 
it is not a matter of shillings, it may be your character, 
or youi: home, or a hundred other things, which money 
could never purchase or represent. But now comes 
the task of difficulty for both lawyer and client. The 
former wants to know all he can and the latter wants 
to tell him as little as he may. What is worse, he 
desires to put the best construction on all he does 
tell him. Let me, then, impress upon the client one or 
two words of advice, which, I hope, he will profit by. 

It is a conmion saying that a man can get any opin- 
ion from a lawyer which he may desire. This is in a 
great measure true. It is also true that a conjurer can 
taJce out of a hat almost anything he pleases, from a 
globe of ffolden fish to aliverabbit« but you must always 
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remember that the thing he takes out he first puts in. 
It is no miracle. But the opinion would be a miraculous 
one if it were founded upon any other iaciB than those 
you stated ; it is you, then, who make the opinion, not 
the lawyer. You supply the materials ; or, to put it in 
another form, you ask him to add up certain figures and 
tell you the total. 

It is necessary, then, if a client desires an opinion, 
that he should state every fact unreservedly and with- 
out color. If it is to be worth having it must be formed 
upon the whole truth and nothing but the truth. But 
weak people suppress their weak points, unless by mis- 
take they regard them as their strong ones. Whatever 
is hidden, alas ! will rise like an evil conscience, and it 
will be the more annoying from its long suppression. 
Ton had better omit your best points than your worst ; 
the discernment of your solicitor will find them out, the 
others in an unexpected moment will find you out. 

An honest disclosure, then, if you love your own in- 
terests. Everything rests with you at this stage of 
your case, and as you lay the foundation so will be the 
saibty of the fabric. 

A man often keeps back letters or other documents, 
thinking they have nothing to do with the case ; at the 
last moment they have to be produced, but with a 
prejudice attached to them by reason of the conceal- 
ment. When we reach the chapter on Discovery and 
Inspection the necessity of a full disclosure to the solici- 
tor will be seen. 

Sometimes a client thinks he can do a little business 
behind the back of his solicitor, and talks to the other 
side, proposes terms, and seems m(Nre inclined to trust 
his enemy than his friend. There is no accounting for 
the folly of mankind ; and when Folly assumes the shape 
of self-interest, we too often follow the apparition till it 
leads us to some unfothomable bo((. 
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A client sometimes even thinks it fair to cbeat his so- 
licitor and settle his case behind his back. It may be, 
for aught I know : I am not troubling myself with the 
moral virtues or the moral government of the world : I 
am 'writing only in selfish interests, and cai^ nothing 
for abstract questions ; truth itself must be linked to ^ 
some interest to make it worth my discussing. But if 
you are looking after your own welfare like a wise man, 
and not after the welfare of your opponent like a fool, 
pray don't attempt a settlement behind the back of 
your solicitor. You may not be quite so sharp as your 
opponent ; if not, he will have the best of you : he may 
be one of ''the wise and good people; " if so, he'll turn 
both his wisdom and goodness to profitable account: 
he may be a " very religious man/' who only wants 
''what is right between man and man; " if so, you will 
be hopelessly done. 

An unscrupulous pretender to honesty will beat sim- 
ple honesty itself out of the field. Life's greatest prizes 
donotgoto those who most deserve them, as a rule, but 
to those who most worship self; and those who worship 
self will find it a god which rewards its devotees and 
never surrenders them to the merdlessnees of persecu- 
tion. 

Does all this show, then, that a man has not the 
right to settle if he likes? No ; it only tends to show he 
may be a fool. I will tell you why : A settlement must 
almost necessarily be a victory for the losing side. But 
if you are on that side, your victory may be turned into 
a defeat by your acceptance of terms without understand- 
ing their exact import : if you are on the winning side, 
you will be sure to give your opponent more than he 
could get firom your solicitor, who understands that 
which you do not--exactly what to give and what to 
refuse. 

But it may be the Law has done what the Oospel 



never did, namely, converted the litigants into Christian 
adversaries ; they may be anxious to shake hands and 
make itnp. No one should stand in the way when your 
own personal interests are concerned; but it may be 
that the interests of others are involved, and if so, your 
Christian selfishness should not be permitted to prevail 
over your Christian duty to others. If it is to be made 
up, only one person can safely do it, and that is he who 
understands your rights better than you do yourself. 
Economy does not always consist in saving a guinea, it 
IS sometimes best practiced in spending it. 
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CHAPTER m. 

BEGINNINa WELIi. 

If my observatioiis should lead only to a keener 
apprehension of the way not to do it, I shall not be 
nnlike one who turns the grindstone at which my 
fellow-workmen sharpen their tools. 

I am not regarding the question of procedure from 
any one-sided point of view. Much less am I looking 
at it from the solicitor's side— that would indeed be 
presumptuous conceit. I merely deduce inferences from 
what I observe. One cannot see both sides of the 
moon, but I am at libertyi as a reasonable being, to 
conclude that as there is a man on this side, if it bears 
any resemblance to an ordinary coin, there will be a 
woman on the other. 

Taking it for granted, then, that there is much to be 
seen from the sohdtor's side of the question, I shall 
deal mainly with that which is visible from the bar- 
rister's ; making such allowances as are necessckry, and 
drawing such conclusions as are not inconsistent with 
the premises. 

It would indeed be presumption for any man, how- 
ever talented and accomplished, to aflbm that he had 
nothing to learn, or that any source was too small to 
derive information from. ''All rivers run into the sea, 
and yet the sea is not full." 

'' Do I not know how to get up a case? " indignantly 
exclaims a member of some eminent firm I Undoubt- 
^ly you do, Sir; I have such an opinion of your merits 
that I firmly believe you are capable of getting up a 
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unirerse, if you only had space for a workshop. But 
eren you are not beyond the possibility of a mistake, 
and not too proud, I hope, to admit it. 

You are as one Skating on a beautiful lake, and, 
being an excellent skater, are amused at the mishaps of 
those who are simply leaxners. Nothing can exceed the 
gra^e of your motions, or the beauty of your gyra- 
tions ; but, alas I your neighbor comes to grief for want 
of practice. 

The first observation that occurs to me in the out- 
set of a case is this: Well began is b&htwon. 

What, then, is the beginning? It is not the writ ; in 
many cases that is the end of the proceedings ; you 
must be up long before that if you mean to imitate the 
early bird. The action should be at least half won 
before the writ is thought of. 

The first question, after the confidential communica- 
tions I have referred to, must be the ascertainment of 
rights • of your client. Before this is arrired at there 
cannot be, with safety, so much as the mysterious let- 
ter '' without prejudice." What, then, are his rights? 
You may answer this question yourself, or may take 
the safer course of letting counsel answer it for you ; 
but in either alternative there is much to be done 
before a clear ascertainment of them can be arrived at. 
Counsel's opinion at this stage is always an economic 
investment. 

It may be your client has but a poor chance of suc- 
cess ; but it is not the poor chances that stop litigation ; 
men toe swayed too much by passion and sentiment for 
that; and when these get the upp^ hand, solicitors 
must go on until their clients are satisfied ; and this is 
one of the most remarkable features in litigious per- 
sons, that what takes most from them gives them the 
most satisfaction, while the majority of them are only 
completely satisfied when they have nothing lefb. 
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Obstinacy brings a great many actions, but it defends 
a great many mote. Obstinacy, like a good soldier, 
never knows when it is beaten. Long life, then, to Ob- 
stinacy I 

As an illustration of the necessity of a good begin- 
ning, I will give the outline of a case which occurred not 
long since. It was a small matter, and was merely a 
daim in the County Court for money had and received. 
The defendants were parish officials (the best of all peo- 
ple for not knowing when they are beaten), and these 
officers had received certain moneys, which were to be dis- 
tributed, by virtue of an Act of Parliament, in coals to 
the poor. The vestry, through the vicar, had thereto- 
fore dispensed the charity ; but, under a new Act, a com- 
mittee of the vestry had been appointed, and so the 
vicar, much to his dissatisfaction, had been shorn of the 
power and glory of giving away the Christmas dole. As 
the Church seldom bows to the authority of the law, ex- 
cept as an act of condescension, the officials, supported 
by the vicar, resisted the daim, and refused to hand 
over the money to the committee. 

There never was a case more clear ; it was like a purl- 
ing stream, with the facts dear shining at the bottom. 
Alas, for parochial ingenuity I When the case came be- 
fore his honor the judge, they took a preliminary ob- 
jection to the proceedings, and his honor, not having a 
certain case before him, dedded in favor of the objec- 
tion, which sent the case up to the Court of Appeal. 
Bumbledom triumphed for the time being. The case 
went up, not upon its merits (which were beside the pro- 
ceedings altogether), but upon the question as to 
whether the merits were entitled to be heard, or should 
ever be taken into account at all. The point taken was 
as to whether the consent of a certain public body was 
necessary to be obtained before the action could be 
brought. Behind this were many other objections^ all 
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equally unreal, but each one of which waa important 
enough to send the caae up to the Divisional Court. 

I venture to say that this action, humble in ita 
origin as it was, if it had been obstinately fought out in 
the true spirit of parochial bumbledom, would have 
emptied the pockets of the defendants as effectually as 
if they had put their money on the wrong horse. A 
little knowledge may be a dangerous thing, but there is 
something which is more dangerous stiU. 

A good opinion, therefore, before starting is invalu* 
able. It inspires both solicitor and client with confl* 
dence. He who fight» without pluck, fights without 
luck; and next to a good opinion of your own merits, is 
a good opinion on the merits of your case. 
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CHAPTER IV. 
''without prejudice." 

<<Nothing is thought so easy a request to agreat person as his 
letter; and yet if it be not .in a good cause, it is so much out of his 
reputation."— Bacon. 

The best way to write without prejudice is not to 
write ''without prejudice." If your claim is an honest 
one, you cannot be prejudiced by stating what you 
want. But if it is not altogether a substantial daim, 
but a "try on" kind of action, in which you may get 
more by threats than you can by blows, "without 
prejudice " may be useful. It is pre-eminently the ensign 
of doubt and misgiving, and whenever I see it hoisted I 
have a suspicion of a ragged army in the rear, with 
orders to "loot" if possible, and retreat if necessary. 

Of course, I do not insinuate that this is always the 
fact. Many honest people are timid, and would not for 
the world state what they want : would not write a let- 
ter of the simplest and most straightforward kind with- 
out making it impossible to read it in their own favor. 
This is what I do not understand, unless it be that cus- 
tom lays hold of us with such irresistible strength that 
even Common Sense and Self-interest cannot free us 
from its grip. 

^^ Without prejudice^^ is supposed to mean an offer of 
the olive branch of peace ; it is, however, in reality too 
often a chaJlenge to combat. But, speaking in the 
interest of a plaintiff with a good cause, I ask what 
good it can possibly serve? An offer is certainly not 
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the more likely to be accepted because it is made with- 
out prejudice. But suppose it is not accepted, what be- 
comes of your letter ? It is useless. Then you have not 
employed that legal skill for which I gave you credit. 
Tou have written a letter which will not serve your cli- 
ent, or put your opponent in the wrong. You have had 
an opportunity of making evidence in your own favor^ 
and have lost it I Your intellect wants clearing : you do 
not perceive that, in excluding that which you have 
written from the cognizance of judge and jury, you 
have deprived yourself of a pretty little piece of ^'preju- 
dice" at least: that is, of prejudice in favor of your cli- 
ent. When you write " without prejudice " it operates 
against you, not against your opponent, and the real 
thing to do is to make everything tell against bim and 
in favor of yourself. 

A plaintifTs or defendant's solicitor should never 
inake an offer or a suggestion to the other side, which, 
if known, would even tend to prejudice the interests of 
bis client. I suppose this will be admitted with the 
usual frankness with which admissions are generally 
made. If so, what becomes of the utility of all your 
letters " without prejudice "? Why should you, in the 
name of conmion sense, write anything which may 
prejudice you? Your object is to prejudice the other 
side, and in order that you may do this, your letter 

must be read. 

I have been told of a plaintiff, who up to a certain 
point conducted his case in person: that is to say, he 
carried on the correspondence. He was a shrewd, hon- 
est man : not trammeled by silly technicalities, and not 
intending to prejudice his interests by writing "without 
prejudice." And so, on each of his letters he took care 
to say something to this effect : " You will please to un- 
derstand that I write this letter with a view to its being 
used in evidence, as part of my case, and any reply you 
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may make thereto will aJso be used by me in the same 
mamier." 

Is this a new discovery? Not in the least. People 
know it well enough, but until they see it in print they 
do not believe half which they know to be true. 

Then some one asks, What proposals can a plaintiff 
make, if it is to be read in Court? I answer— lie knows, 
and, if he doesn't, the probability is, he has no honest 
claim at all. But if he makes it, is he not bound by it? 
Bound by it, if accepted on the spot, true ; but then you 
get all you want, and you must be a fool to qak what 
will not satisfy you at that stage of the proceedings. 
But the proposal may diminish your chances of getting 
more when you get to trial. May it? Then I fear you 
have not observed the rule which I have lately called 
your attention to, and yet it has existed from all time. 
Tou must be a bad adviser if you can only injure your 
client. The " more " you want when you get to trial is 
not, I presume, something to which you are not enti- 
tled? If it is, neither the client nor the claim is honest. 
Is it the supplement of your demand foregone for the 
sake of avoiding litigation ? If so, you will rather im- 
prove your chances of getting it, tf only you "word" 
your letter properly. . 

A firiend of mine on circuit was talking this matter- 
over with me, and I asked him what kind of letter he 
would suggest under the circumstances I have been dis- 
cussing. The following is what he thought would answer 
the purpose ; but, pray observe, it is not to be written 
" without prejudice " :— 

"Dear Sir,— 

"You are already in possession of the fiicts of my 
client's case. I have no doubt that, should we be com- 
pelled to come to trial, I shall be in a position to sub- 
stantiate them in eaxsh particular. I cannot, however, 
forsat the faebih^t mv^dient is an old lad^and that 
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since the accident her health has been declining. The 
worry of legal proceedings does not tend to improve it. 
Under these drcumstanoes I am willing to accept, in 
satisfaction of the plaintiff's claim,the sum of £100. 

'^ Tou will distinctly understand, however, that if I am 
compelled to go to trial, I shall put before the jury the 
whole fa^ts of the case, and I feel confident I shall ob- 
tain from them the full amount claimed by the writ 
herein. " Tours, ." 

I do not think that letter would prevent the jury from 
giving the amount which they thought the plaintiff 
honestly entitled to upon the evidence. On the contrary, 
my experience teaches me this, that they will have a 
leaning for the party who endeavors to promote a set- 
tlement, and avoid litigation, and they will never pun- 
ish him by lopping away his rights if the other side force 
him through all the worry and expense of a lawsuit to 
obtain them. 

Well, then, it may be asked, is this equally good for 
the defendant who makes an offer for the sake of saving 
himself the worry of litigation? Suppose he has a dis- 
honest claim made against him, and would rather pay 
something than proceed? Well, this is a difficult thing 
for me to conceive of. It is out of the system to which 
I belong. I am dealing with rights, not with generosity ; 
and I am not writing for simpletons. Those who want 
to conciliate Dick Turpin must take their own course, 
and as much money as they can carry. You might have 
had a good deal of pleading, but not much of a lawsuit 
with him in the old days on Hounslow Heath. I have 
too much admiration for Turpin to give a man any ad- 
vice who will not fight him. ^' Stand and deliver I" is 
his statement of claim. ^'Without prejudice. Sir," say 
you, " How much ? " " All I " demands the indomitable. 
Now, if, at this juncture, you could only bring up a 
horse patrol— that isjf you could brini): him up without 
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prejudice to the interests of the defendant— the plaintiff 
would get no damages in the action, save from the 
blunderbuss of the aforesaid minion of the Law. 

On the other hand, if you meekly surrender your 
rights, I don't think it needs any instruction as to how 
to do it. Heading your terms of surrender with the 
old-fashioned phrase will not save your purse. Your 
real opportunity is in writing a letter which shall be 
not without prejudice, but which, when read, will 
damage your opponent like the charge from the 
blunderbuss. 

But suppose the daim to be an honest one, will not 
an honest offer to settle do you more good, if read, 
than no offer at all, or an offer which you are ashamed 
of 7 There is such a thing as costs, and sometimes 
there is such a thing as a judge exercising his discre- 
tion. If you are careful, you may divide the proceeds of 
victory with a rapacious client, by giving him the 
damages, and taking for your share the costs. 

" Without prejudice " is a horse of good pedigree ; but 
I should never back him for more than a place. His 
ehief foult is that he has no ^^go." 
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CHAPTER V. 

^^OOD SAVE THE T7NITED STATES, ANB THIS HONOR- 
ABLE COUBT." 

The words " God save the United States, and this 
Honorable Court/' are a part of the set formula with 
which are opened the Supreme Court of the United 
States and all those courts of this country in which the 
ancient institution known as a ^' court crier" is still 
retained. 

"Victoria, by the grace of God," is the religious 
formula by means of which one person declares law 
against another in England. 

It is a solemn proceeding, not to be undertaken 
lightly or for the gratification of any morbid appetite. 
He who goes to law goes on an unknown journey, and 
may come back worse than he started, a repentant and 
unpitied prodigal. There is one dass of persons, how- 
ever, who may issue this challenge with impunity, and 
that is those who have nothing to lose. A penniless 
suitor and an unscrupulous lawyer may scour the 
country with the Queer's writ in their hand, and levy 
blackmail to a surprising extent, if only they have skill 
enough to seem honest. They may destroy a character 
or break up a home by authority of this slip of parch- 
ment. A worthless wench may ruin the proudest noble. 
The Queen's writ, as an instrument of revenge or 
cupidity, belongs only to civilization. It is one of the 
penalties of social life, as well aa one of its most 
admirable rtr**»*^'.'«-^«/»oa fojr our protjsction. 



" GOD SA VB THE UNITED STATES^' ETC. 8S 

But now, if the opinion of which I have been speaking 
be one of encouragement, on which you are justified in 
proceeding, you will still have a care not to issue your 
writ until the way is cleared by the ordinary polite 
letter, framed with all the courtesy of one gentleman 
demanding satisfaction from another in the chivalrous 
days of old. This is the i)eriod of l^gal diplomacy. It 
is at this stage you present, not the pistol, but the 
olive branch. It is not " Stand and deliver! " but "Our 
client is anxious to avoid litigation." 

There is much, indeed, in this letter when it is con- 
ceived in the spirit of meekness. On the other hand, I 
have seen this formal epistle stamp the proceedings 
with a tone of distinguished high-handedness which the 
jury have marked with their sense of disapprobation. 
It has, in fact, lost the verdict. There is nothing more 
foolish than to put yourself in the wrong, and there is 
nothing more eaisy. But you may, if you exercise only 
a portion of the prudence with which nature has 
endowed most lawyers, put your opponent in the 
wrong by a judiciously-worded letter at this stage. 

I have noticed that those gentlemen whp mean real 
business are invariably the most courteous in their 
mode of demanding (it looks like soliciting) their 
rights. There is no huiTy, no clamor and no claptrap. 
It is the good old English fashion of shaking hajids 
before you fight: "If I should kill you it is not with 
malice aforethought." 

But after this courteous salute, if your adversary 
will not haul to, then comes the shot across his bow. 
There is no mistaking the meaning of that. Down with 
your fiag; clear for action I I have known many an 
ignorant bully bluster and grin, swagger and swear 
until he made out the ominous words, ** Victoria, by the 
Grace of God." Then he would draw his breath as 
though he were about to make a fp^ stc^ W lif9« 
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There is nothing, in truth, to grin at in a writ ; and 
onoe fairly served, a man sees what an excellent and 
even UBeftd profession the law is. Never more eagerly 
does patient consiQt doctor than the client his legal 
ad viser— if he's wise. 

But to us, what is of main importance is the 
accuracy and trutbfnlneeB of our indorsement. Don't 
give this swaggering defendant, or his solicitor, a 
chance to make capital out of your mode of procedure, 
when he has no possibility of doing so out of anything 
else. Every one knows that an exorbitant claim will 
hang like a clog round the action from beginning to 
end, and often deprive a successful plaintiff of the fruits 
of his victory— I mean the costs. That is indeed sinking 
your ship with too much cargo, or rather with too 
much ballast. 

Demanding too much is £U9 sure a way of getting too 
little as you can devise. Pleaders may say it doesn't 
matter what you daim, so long as it is enough : that 
the daim is only formal, and the jury know nothing 
about it. But let me answer, in the first place, it does 
matter very considerably what you ask, because the 
judge who sees the pleadings will most likely measure 
the honesty of the claim by the moderateness of the 
indorsement. It is not a formal matter at all, unless 
your whole action is formal, and contains no substance 
whatever. Your daim is your claim, or nothing; and if 
you demand a thousand pounds for a scratch on the 
finger, although you have an honest scratch, it may go 
without comi)ensation. You might just as well attempt 
to pick a man's pocket and steal his watch, because he 
acddentally trod upon your toe. One attempt is no 
more dishonest than the other. Surely the law does not 
ganction rapadty or theft I Be content with an honest 
ebum. If you have lost your hat, don't aisk for a suit of 
clothes^ otherwise the judge may come to the condu^ 
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sion that the hat itself is apocryphal. BesideB whichy 
a plaintiff sets out with such an astounding per« 
formance before him, when he asks an impossible 
amount of damages ! He falls short everywhere. Take 
him where and how you will, he's at odds with his 
claim. If he is cross-examined upon it, as he prob* 
ably will be, he will throw the blame on his solicitor, 
and convey the impression that he himself is scarcely a 
party to the action, which is brought chiefly for costs. 
Woe to the unscrupulous client when it comes to this I 
How can a man answer when he is cross-examined upon 
a monstrous claim? 

Asking an unrea^sonable amount of damages is a 
sure way of throwing discredit on your claim. Tact 
rules the world, and nothing shows a greater want of it 
than to begin an action with an exaggerated demand. 
To excuse yourself by saying it is a matter of form only 
intensifies the blunder. There can be no mere form in a 
statement of damage ; it is either honest or false, and 
the apparent honesty or the apparent dishonesty will 
guide the intelligence and verdict of the jury. Of coxurse, 
one has known this mistake got over, and damages 
obtained proportionate to the injury ; but the solicitor 
who starts with the burden of a false claim, or of exag- 
gerated damages, has need of all the tSiCt and in- 
genuity which characterize the most skillful and per- 
suasive advocate, in order to pull his client through the 
difficulty ; I mean if there is anybody on the other side. 

The less form and the more reality the better. The 
best actor is not the man who acts most, but the one 
who acts least : and the best advocate is not the man 
who is, but who looks^ most real ; but he'll need all his 
looks if your claim is a fraudulent unreality. 

What would you think of a dealer who was buying 
some valuable article by his own measure, if you sud- 
denly discovered that his supposed yard tape measured 
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forty inches ? Just what you would think of him, the jury 
will think of your client, if he allows you to indorse his 
writ for ten times the amount he is entitled to. He 
comes into Court as a thief who will pick his neigh- 
bor's pocket if he can, and endeavors to cover his 
attempt by describing it as a form. The solicitor never 
escapes, and never can escape, without blame. As a 
rule, he takes the whole of it ; nor am I disposed to 
think he is wrongly saddled. It is his duty to ascertain 
what reasonable damages can be secured, or rather can 
honestly be claimed. 

To my mind, a solicitor is poorly paid, who takes, 
even with his costs, the odium of an unjust claim ; and 
if I were asked to state an exaggerated amount on the 
writ I shoiQd require, in addition to my ordinary fee, a 
substantial sum for loss of character. 

It will be seen, from this wayside observation, what 
a wUd and thorny wilderness the youthful practitioner 
has to pass through before he reaches the "delectable 
mountains." It will be seen also that he may learn 
something from a mere wanderer in the wilds, who, if he 
does not understand the language of civilization, may 
convey a good deal of warning by gestures and signs. 
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CHAPTER VI. 

PARTICULARS. 

"Good wine needs no bush/' says the old proverb; 
a well-formed figure needs no padding, and a good case 
no exaggeration. The fault I am about to mention is 
akin to the one just dealt with, but the more danger- 
ous because the more directly and deliberately con- 
nected with the client himself. If I want to damage 
an opponent's case, I endeavor to get into its details. 
It is not unlike picking out the tiny point of a piece of 
elaborate crochet work ; if you get the right end, out 
comes the whole business with a pull. 

Let me take an instance of common occurrence, 
which never seems to have been sufficiently avoided as 
a dangerous mistake. Some one in moderate circum- 
stances meets with an accident through the negligence of 
a railway company. Now, a railway company, as a 
rule, always knows what it is about ; and it takes care 
to know what the other side is about, too. I don't 
mean to say railway companies make no mistakes, they 
are but human after all, and make as many as most 
people, thanks to their humanity; but they have 
certain modes of defense always ready for Sidoption as 
soon as hostilities break out. Let me name a few, and 
every young solicitor will thank me for putting him in 
possession of the mysteries and art of railway defenses. 

First: There is delay; this is a valuable line. It 
may be called circumvallation. Up goes this rampart 
the moment there is a complaint. A plaintiff may be 
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kept oflf by judicioqs delay, until he is worn out with 
anxiety, or his limited resources are wasted. It is not 
difficult to come to terms with an enemy when all his 
ammunition is gone. 

But if he is not forced to retreat, there comes a par- 
ley ; and this parley, like most parleys, comes to noth- 
ing. Oflfers are made, with or without prejudice, not to 
be accepted— because it is certain they will not be — 
but to be used. In very few cases indeed, where the 
plaintiff is poor, should an offer from a railway com- 
pany be accepted, but with a rich man the case is differ- 
ent ; the rich claimant is seldom sent empty away. 

Well, hoisting the flag of truce and going through 
the form of negotiation is useful, as time is invariably 
on the side of the company. The next stage is the offer 
" for our doctor to meet your doctor, in order that the 
patient may be examined:" this is agreed to, and 
then comes the difficulty of arranging the time, almost 
as difficult as arranging a meeting between two 
planets. Finally: Meeting or no meeting, a good 
deal of scientific skirmishing takes place in that Quix- 
otic field of adventure, "Judges' Chambers;" where 
windmills and clients are charged in the most promis- 
cuous manner. 

If anything can take the heart out of a client, and 
make him sick of the forms of law, it is the pettifogging 
vexations which so frequently delay and sometimes 
defeat justice at Judges' Chambers. 

My business, however, is not at present with these 
scenes of chambering and wantonness, where legal 
profligacy runs riot, and wastes both the time and 
money of an honest litigant. But now comes this ques- 
tion, which is of the greatest importance: Can it be 
disadvantageous to give frill particulars of your claim? 
I answer, no. An honest claim, like an honest man, 
need fear to look no one in the face. It can do you 
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no harm to give the time, the place, Bind the drciun- 
stances of an event which has resulted in dama^ to 
your client. Nor can it be more disadvantageous 
than difficult to give the items of your damage. And 
yet particulars have destroyed majiy a good case. 
Not the true particulars, but the dishonesty of giving 
false ones. Fraud in any shape and under any name, 
once discovered in your proceedings, will tend to ruin 
the most honest case. 

In giving particulars, you may be showing the 
strength of your position or its weakness; you* may 
even be supplying the adversary with the weapons he 
requires to defeat you. The choice, however, between 
true and false particulars rests mainly with the client. 
If ever he is a free agent in the action it is at this 
moment. But it is now that the plaintiff should be 
carefully watched by his legal adviser, so as if possible 
to restrain him from making an exaggerated state- 
ment of any sort ; and he certainly should be warned 
against giving particulars that may result in the ruin 
of his case. 

Take an action against a wealthy company for dam- 
ages for negligence; you must have a poor case, or a 
foolish client, if you lose it. But what if you get a 
verdict, and lose everything else? This often happens in 
actions of tort ; and the first step to losing your costs 
is to lose the sympathy of the jury. This is eadly 
accomplished by dishonest particulars. Ton should 
always remember that particulars which will not stand 
cross-examination will always bear the stamp of fraud. 
If I were not an old observer, I should have thought it 
impossible to make a mistake in this matter. 

The chances are so much in favor of the plaintiff 
that the solicitor who cannot beat a railway company 
with anything in his possession, between *^ a shock to 
the nervous system '' and a broken neck, is not likely to 
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arriye at eminence in his profession. But assuming 
everything in his favor, I will tell you how to stand 
the best chance of getting the least possible damages. 
Perhaps it is not the kind of advice you require ; its use- 
folnesSy however, lies in its application. The secret is 
this : ^^PUe up the a^onjy^ and exaggerate everytbing. 
You wiU be astonished to find how much human nature 
can bear on paper. Multiply the pecuniary items. 
Turn pence into shillings and shillings into pounds. 
You are ordered to give items and details. If you are 
particularly immature in your profession you will give 
the most extravagant account of the ^^ extra nourish- 
ment." Do not suppose that because you give minute 
details your account will look the more genuine. It will 
be the reverse. A lie in the lump may be hard enough 
to disprove, but reduce it to its supposed ingredients 
and there will be nothing left. Too much pains to 
make a thing look true awakens suspicion, as it does 
when a man swaggers too much about his honesty. 

Let me, then, seriously advise the young lawyer not 
to dilute his case with too much beef tea ; extra nourish- 
ment may be good for the invalid, but the case will do 
better without it. How small the real injury must 
appear that requires to be supplemented with mutton 
broth I Don't you perceive that while the railway 
company are making a capital defense to the port wine 
you have charged for, they are giving the go-by to the 
concussion of the brain? Pray don't forget the injury 
to the nervous system. They are taking you quite oflF 
the main line of your grievances and shunting you on 
to a siding. If you come to a standstill there it will be 
through your own folly. 

Now this is a temptation that doth not beset great 
firms. They are above mutton broth, and much too 
wise to condescend to claim for insignificant details. 
But the Great Tempter suits his wiles to the occasion, 
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and to the rank and circumstances of those whom he 
would seduce. He does not tempt eminent firms with 
beef tea, but I have known him catch them with eminent 
medical skill. This is a sin of greater magnitude than 
the other. So Eminence need not sneer at his humbler 
brother, whose error is the same in kind but lower in 
degree. 

In giving particular, therefore, do not on any ac- 
count ask for more than you can prove, and never flit- 
ter away a substantial claim by unsubstantial details. 

It is true the amount of your daim for general dam- 
ages is not revealed to the jury ; your particulai^, how- 
ever, always are ; and these are evidence of the honesty 
of your general claim. One other thing, too, you should 
remember, the judge knows all; and notwithstajiding 
your course ought to be as smooth as a boat on a 
canal, with your horse tugging along at your chain of par- 
ticulars, yet, narrow as the channel is, so that it seems 
impossible to miss your course, the learned judge is at 
the helm. There are two sides even to this narrow 
waterway, and the least turn of the tiller may send you 
to the wrong one after all. 

This much I have seen, and from an earnest desire for 
your success, I advise you not to be content with hav- 
ing an honest claim^ but to take care and make it seem 
so in the eyes of the Itibnnal which is to try it. 

Juries do not measure damages with a teaspoon in 
railwav accidents. 

Particulars, then, should be true if not exact. They 
are generally the test not of the damages, but of the 
honesty of the claim for them ; and a solicitor who can- 
not state his particulars so as to make the verdict well 
nigh a certainty, will, in all probabilitjy, save himself the 
pleasantest labor a solicitor knows, namely, that of 
making out his bill of costs against his opponent. 
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CHAPTER VII. 

DEMANDING PARTICULARS. 

There is another side to this question which is worth 
an observation. You may not always be for the plain- 
tiff, and the plaintiff may not always have an honest 
case. 

It will be convenient at this point, therefore, to deal 
briefly with this aspect of the subject of "Particulars." 

In almost every action it is a great advantage to ob- 
tain from the other side a more detailed statement than 
that which is disclosed by the pleadings. 

Where the action is a just one, a summons for partic- 
ulars will enable the defendant to limit his defense to 
such portions of the claim as he can successfully contest 
at the trial. He will thus be saved the costs of fighting 
about that which cannot ultimately be defended. A de- 
fendant generally knows whether the claim against him 
has any foundation or not. Where it is unjust, the 
value of a summons for paiticulars can scarcely be over- 
stated. It is a weapon of defense which in such a case 
is seldom wielded without effect; and it should be used 
before the defense is delivered; By means of it the de- 
fendant will know exactly what he will be called upon to 
meet, and be in a position to frame his statement of de- 
fense with precision and certainty. The plaintiff will be 
pinned down to ascertained grounds of action at the 
earliest possible stage of the proceedings, and from that 
position he wiU not be able to depart. A just cause fears 
no investigation; a fraudulent one takes reftigein vague 
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allegations, in order that the evidence at the trial may 
be based not on truth but expediency. 

Whenever, therefore, a statement of claim contains 
allegations of a vague and uncertain character, and as 
to which the defendant is entitled to particulars, he 
should take out a summons without delay. As a rule, 
under our present dilatory system a plaintiff can sel- 
dom expect his case to be tried for several months 
after the issue of the writ. When it is fraudulent, 
nothing will be so surely detrimental, if not ruinous, to 
his chances of his success as the being compelled to give 
particiQars of his daim within a few days of its deUvery . 
Fraud requires time to concoct its evidence; and the 
manufacture of accounts needs something more than in- 
genuity and figures. A truthful account is soon prepared : 
it is not antagonistic to awkward facts ; there are the 
dates, the items, the payments, and the documents ; but 
the preparation of all these in a false demand needs 
much time for their invention and preparation. 

Particulars within ten days! or no evidence to be 
given thereof at the trial. And such particulars as he 
delivers will be his case hereafter. What in such cir- 
cumstances can a fraudulent plaintiff do ? As a rule- 
nothing I This timely frost nips many an action in the 
bud. 

Many an unfounded daim has been demolished by 
the simple process of a summons for particulars; and at 
the trial itself the utility of this step in the procedure is 
scarcely less apparent. Let me give an instance out of 
many, which occurred in the experience of an estimable 
friend. An action was brought by a fraudulent money 
lender for money lent. The defendant immediately took 
out a summons for particulars of the various sums 
alleged to have been lent, together with the dates of the 
several items. At the trial the plaintiff was compelled 
to prove his case in accordance with the particulars de- 
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livered. It is almost unnecessary to say that the claim 
being altogether of a visionary character he was met at 
every step by an impossibility; nothing was really 
proved but the fraud of the plaintiff, and he had to pay 
the penalty of a defeated litigant. If in this case he 
had had sufficient time between the writ and the action 
to concoct his accounts the result might have been 
different. Justice sometimes owes something to Pro- 
cedure. 

Other instances might be given of the wisdom of com- 
pelling your adversary to state at the earliest 
practicable moment the nature and extent of the claim 
he makes against you. Neglect of this precaution may 
not only be dangerous, but fatal. Whether the axjtion 
be for libel, for money alleged to have been lent, for 
damages for negligence, or for any other cause where 
particulars may serve you, the opportunity should 
never be neglected, especially where the allegations 
are vague, and where you know the claim is un- 
just. The observations here made with reference to 
an unjust claim are equally applicable to the ca^e of 
an honest plaintiff whose duty it is to test an unreal 
defense, or a fictitious counterclaim. 
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CHAPTER Vm. 

PLEADINGS. 

Under the ancient system of Pleading there waa 
much technicality and considerable art; so much, in 
fact, that in many instances a case was killed by its 
pleader, as, I am informed, babies are sometimes over- 
laid by their nurses. A case was frequently pleaded out 
of C!ourt. It was a crowing match rather than a genu- 
ine fight. The present system is not so technical, there 
is not quite so much crowing, it is much looser and 
less scientific. You may still plead a great deal too 
much or too little. There is a fine flavor of "home 
made" in the pleadings nowadays, and this often leads 
to complications, amendments, strikings out, and so 
on. No solicitor, in my opinion, ought to undertake 
the duty of settling the pleadings. A division of 
labor is desirable, so is a division of responsibility; 
and I would never take any burden on my own shoul- 
ders that I could honorably put onto tiiose of some 
one else. Again let me say, Judges' Chambers should 
be avoided as much as possible. The wrangling that 
takes place here is generally useless. The clients are 
not in it, except in costs, and in ninety-nine cases out 
of a hundred the case is not in it. The dispute may be 
between a couple of solicitors' clerks, bickering about 
some inflnitesimally small point, which only the eye of 
a legal insect could perceive. Or it may be of grander 
proportions, and require the gigantic efforts of learned 
counsel themselves, in which event doubtless some great 



46 BEFORE TRIAL. 

question is involved as to whether the statement of 
defense in some paragraph is or is not embarrassing. 
The Master, with a gravity becoming the situation, and 
with the eye of a connoisseur, turns the plea, now this 
way and now that ; examines it with his head on one 
side, and criticizes it as though it were a picture : he 
thinks at first sight it is rather embarrassing, but 
doesn't quite know ; it looks better if you hold it up 
to the light— thus 1 Hal Now you catch the expres- 
sion? No, he doesn't think it is embarrassing, that is 
to say, within the meaning of the rule, especially if you 
hold it sidewaj^s, thus ; and look at it so. The pleader 
jumps up in triumph and asks for costs. He has not 
embarrassed his opponent, and so the Master has 
decided. So costs are allowed because it was quite a 
proper case to be argued, and the embarrassed pleader 
did not quite make out that he was embarrassed, al- 
though it was extremely near the mark: the point 
between being embarrassed and not embarrassed is 
really very fine. This is nonsense : a mere waste of time 
and money: a postponement, if not a thwarting of 
justice ; all tending to show that the machinery of Pro- 
cedure may be so ill applied as to defeat the object for 
which it was designed. 

These Chambers have always seemed to me to resem- 
ble the Goodwin Sands— they swallow up many a fair 
vessel laden with an honest cargo. It is eaey enough to 
run onto them : it is difficult to get off. Let me add 
that I know of no better way to get onto them at 
starting than for solicitors to draw their own plead- 
ings. Not because they cannot draw them properly, I 
don't say that, but because in nine cases out of ten they 
do not. 

Again it seems to me so childish, and ill-advised, if 
you have a ca^e at all, to go quibbling over pettifog- 
ging pointe, raised by eome xBgemoas pupil,-who had 
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far better be devotmg his superfluous energies to the 
more innocent amusement of lawn tennis. Besides, why 
should you whittle away a good cause? The best work- 
man makes the fewest chips, and who ever knew a 
skilled mechanic live on them 7 
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CHAPTER IX. 

HOW TO TREAT A BAD OR IMPERFECT PLEA. 

In this world one great object of teaching is to re- 
form the bad, and make the good better. In law, how- 
ever, you should attempt nothing of the kind with an 
opponent's plea. I am quite aware that this is against 
the usual practice, but what would be the use of writing, 
if I were merely to say do what is usually done. The 
doctor generally changes your diet, und starts you upon 
a new regime. In lieu of the exhilarating draught, he 
may prescribe tonics ; instead of excitement, quiet. If 
your opponent haa drawn a plea which does not cover 
your claim, unless you can get judgment, which, by the 
way, is not very likely, why should you set the bells 
ringing? Let me prescribe quiet. Is it your business to 
draw his pleas for him 7 Perhaps you are embarrassed : 
if so, it may be necessary to make a few chips, so as 
to bring out the shape of his work more clearly. 

The clever young pleader likes to exhibit legaJ acu- 
men. If all could be done by pleading, I could see some- 
thing in it ; but since very little result is now produced 
by these elaborate proceedings, except bringing them in 
due time to a close, I see little use of legal acumen at 
this stage. It is only the paint and feathers of the gen- 
tleman who dances a war daoice before battle. It is not 
war, only magniSque. 

I am not likely, I hope, to suggest any line of conduct 
that doesn't pay. There is no reward in this world, 
that I am aware of^ for honesty^ any more than there in 
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for not committing murder; aoid I do not, as a practi- 
cal man, regard honesty as a patent luxury, but rather 
as a virtuous necessity. As the good people have said 
for many years, aoid thought from all time, honesty is a 
POLICY, and their sensitive hearts would be shocked to 
hear it insinuated that it waa not the very "best." 
That is the reason, no doubt, that so many good peo- 
ple have adopted it. To have what sounds like a* 
religious maxim is something, but to have a maxim 
and a recipo for acquiring lucre in one, is something to 
make even a saint's mouth water. 

Alas, when Virtue depends on aphorisms she will be 
like the spinster who is indebted to paint aoid padding 
for her charms. We are on the level ground of practi- 
cal life, not among the favored few who live in lofty 
altitudes. 

Pleadings nowadays may be carelessly, inaiiistically 
drawn. I assimie that your own will be perfect. Look 
well after their perfections, and don't have too keen an 
eye for the imperfections of your neighbor's. Exercise 
a little charity, which will cover a multitude of his defi- 
ciencies, vaktil the trials and then you can expose him to 
the scorn and ridicule of a pitiless world. Of course, if 
you can be sure of killing your adversary at a blow, 
whether at Judges' Chambers, or elsewhere, do so with 
inflexible valor: put him out of his misery like a 
Christian gentleman; but short of this, let him die a 
lingering and miserable death. Let him expire of the 
fatal malady of a plea that cannot be amended at the 
trial, without making him worse. 



M BEFORE TRIAL. 



CHAPTER X. 

AMATEUR PLEADING. 

It appears to me that there is always some danger 
of pleading becoming too scientific. Science may wear 
the substance away by too continuous a polishing. I 
have heard of boxers who were so scientific that they 
could never hit one another, and one would suppose 
pleading at one time to have been elevated into so fine 
an art that it was all but useless for the wear and tear 
of every-day work. Men fenced, but never hit. The real 
action in many instances never came off. Hence it was 
that some change was necessary to render, if possible, 
the system of pleading one of utility instead of an excit- 
ing pastime for ingenious pupils. 

But the opposite effect hais been already reached; 
instead of too much scientific fencing, there is now too 
much clumsy '^ slogging" ; pleaiding is now a rough and 
tumble exercise, in which everybody is mauled, but 
nobody much hurt. 

The two following instances of this type of pleading 
were furnished by an esteemed friend of mine on the 
Midland Circuit, and were accompanied with observar 
tions which I think well worth transcribing. They 
will, in my judgment, show clearly enough that plead- 
ing is absolutely useless unless its object be kept in 
view. It will be observed that, so far from being kept 
in view, it was never seen at all by the pleader, and he 
had no notion whatever of the nature of the issue to be 
tried. If you are going to leave the issue to be settled 
by the judge, as in the ancient days of oral pleading. 
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do SO by all means, but let us have no pretence at state- 
ment of claim, and all the rest of the indigestible mat- 
ter that too often make an unwholesome hash of the 
proceedings. At one time the substance of the case was 
nothing, the whole fight was about the language 
employed in setting it out. Just so wa.s it with a crimi- 
nal charge, if the ofTence was not in the most accurate 
manner set forth in the indictment no amendment 
could cure it, and the prisoner w^as acquitted. Innu- 
merable words, and the most complicated phraseology 
with interminable repetitions were had recourse to, 
therefore, in order to meet every possible objection that 
could be taken to a verbal omission or an ina^ocurate 
description . Art wiped the offence out of the fomr comers 
of the parchment, and then it was the same as if the 
murder had not been committed or the gentleman 
robbed on the highway. The evidence was nothing, the 
indictment waa everything, amounting very often to an 
incurable blunder. I would there were a short prayer in 
the Litany for common sense to direct our Legal Proce- 
dure. The shoulder would perhaps then be put to the 
legal wheel, and if we did not ma^e it go very fast for- 
ward, we should, at least, prevent its slipping back. 

"During the last century," observes my friend, "there 
has been an increasing tendency to ^simplify/ as it is 
called, the system of pleaiding; in other words, to render 
the form of pleadings less scientific and more popular. 
A hundred years ago neither declaration nor plea could 
by any possibility have been drawn, except by a profes- 
sional pleader. It needed a lawyer, and an experienced 
one, to choose the form of ax^tion necessary to fit the 
circumstances of the case. A lawyer wais equally neces- 
sary to help the defendant to discover whether he should 
answer the declaration, by pleading the general issue, 
'nil debet,' *non assumpsit,' *non culpabilis'; or whether 
it was incumbent upon him to put in a special plea in 
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bar. I do not even mention other by no means infre- 
frequent luxuries, such as 'new assignment,' on behalf of 
the plaintiff, and 'express color,' on behalf of the de- 
fendant, which were, in those days, *not to be under- 
standed of the people,' and scarcely understanded to- 
day of lawyers." 

"Accordingly we find that, aa long ago as the year 
1774, scientific pleading began to get into disfavor. 
Blackstone, in the 6th edition of his celebrated Commen- 
taries, says : ' But, the science of special pleading hav- 
ing been frequently perverted to the purposes of chicane 
and delay, the Courts have of late in some instances, and 
the Legislature in many more, permitted the general 
issue to be pleaded, which leaves everything open, the 
fact, the law, and the equity of the case ; and have al- 
lowed special matter to be given in evidence at the trial. 
And though it should seem as if much confusion and un- 
certainty would follow from so great a relaxation of the 
strictness anciently observed, yet experience has shown 
it to be otherwise ; especially with the aid of a new trial 
in case either party be unfairly surprised by the other.' " 

"This tendency to popularize pleading, foreshadowed 
by Sir William Blackstone, was fostered under the Com- 
mon Law Procedure Acts, and culminated in the Judi- 
cature Acts; and the various rules of practice passed 
under them. I by no means assert that the old strict 
forms of pleading were an unmixed blessing. But I am 
far from thinking that the present loose form of plead- 
ing is any advantage to the suitor. It is true that now 
it is possible for any Utigant who can read and write, to 
draw a pleading which can be placed upon the record. 
It by no means follows that either money or time is 
saved ultimately by this saving of a pleader 's fee. What 
I wish to remind your readers of upon this point haa been 
most admirably said already by two distinguished 
jud^, when commenting on the Common Law Procedure 
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Act of 1852. *It must, however, be remembered,' say 
Willes and Keating, J J., 'that the accurate statement of 
such of the facts and circumstances of each ccuse as are 
necessary to enable the plaintiff on the one hand to estab- 
lish his entire cause of action, and the defendant on the 
other to set up his entire defense, is still an essential part 
of the duty of counsel; and that although a final defeat of 
justice upon merely formal grounds may be averted by 
the provisions already referred to, no legislative enact- 
ment can in all cases prevent the expense and delay 
which result from the necessity of amending untrue or 
imperfect narratives of the facts relied upon by the re- 
spective parties. Such inconveniences are to be avoided 
by taking care in the first instance to make the plead- 
ings true and perspicuous, adopting the known and un- 
derstood formula used for the sake of brevity in cases of 
frequent occurrence, and where there is no such formula, 
stating the material facts as tbey can be proved to 
existj in intelligible language.^ " 

''This passage, taken from the 4th edition of 
'Smith's Leading Cases,' is referred to in the preface of 
the first edition of one of the most admirable law text 
books that has ever been writt/en — ' BuUen and Leal^e's 
Precedents of Pleaiding.' It is a passage which seems 
to me to sum up all that can be said upon this subject. 
I shall content myself, therefore, with giving one or two 
instances within my own knowledge of the truth of the 
statement that 'No legislative enactment can in all 
cases prevent the expense and delay which result from 
untrue and imperfect' pleadings. 

" The following causes have seen the light since the 
last long vacation. The first wa.8 tried in November 
last. The claim was for money had and received. The 
defendants pleaded certain facts, alleging that they had 
been guilty of no breach of duty as agents. The facts 
were as follows:— The plaintiflFs, who were iarge tea 
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merchants, had employed the defendants to purchase a 
certain quantity of tea for them from the growers in 
India. The plaintiffs had given the defendants the 
money necessary to make the purchase. The defendants 
had purchased from the growers the amount of tea 
ordered, and had, in fact, paid to the growers the 
money they had received from the plaintiffs for that 
purpose. When the tea arrived in England it was found 
to be some hundreds of pounds short of weight. This 
was accounted for by the fact that the defendants had 
bought from the growers at what is termed garden 
weights, which were lighter than the English weights. 
It was further alleged by the defendants that they were 
not bound, as agents, to weigh the tea as they received 
it from the growers, but that by the custom of the tea 
trade they were entitled to take it from the growers at 
the garden weights. 

"It was strenuously objected by the defendants' 
counsel that no action would lie against the defendants 
for money had and received, as they had, in fact, paid 
over all the money they received for the purpose from 
the plaintiffs. If they were liable at all they were only 
liable for breach of duty as agents, in not weighing the 
tea as it came from the gardens. But the defendants 
were not charged with breach of duty as agents. Had 
they been, they would have been able to send a com- 
mission out to India to prove that by the custom of 
the tea trade they had been guilty of no brea^ch of duty. 
As it was they were charged for money had and received. 
By showing that they had paid over all moneys had and 
received, they had answered the only cause of action 
alleged against them. Therefore there must be a 
verdict for the defendants. 

" Here waa a pretty state of confusion I The plaintiff^ 
on his pleadingSy was strictly out of courts however 
good his real cause of action might be. 
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^^ The learned judge fully appreciated the contention 
for the defendants, but said that under the present lax 
system of pleading he must allow the case to continue. 
Ultimately, the jury found for the plaintiffs for £50. 
Now, I do not think that any litigant is well Sidyised, 
who throws himself open to the chance of defeat on such 
a point. If an action is worth fighting at all, it is 
worth fighting well fi'om its very commencement. 
Nothing is more important than to have the pleadings 
right. The next case is a good instance of the lack of 
wisdom displayed in the penny wise and pound foolish 
policy above mentioned. 

" The plaintiflFs were a railway company. The action 
was for freight. The particulars extended over some 
ten years, and comprised many thousand items. The 
defendants did not employ counsel to settle their 
defense. Instead of putting the claim in issuOy they 
pleaded— that the claim was made up of certain 
monthly accounts ; that these accounts had been settled 
partly by payments and partly by allowances for goods 
lost by the plaintiffs in transit, and not delivered to the 
defendants. Under these circumstances, the defendants 
said that before action brought they satisfied and dis- 
charged the plaintiff claim by payment. 

^' What was the result of such a plea? This : Instead 
of leaving the plaintiffs to prove their case, they con- 
fessed the plaintiff's case, and took upon themselves the 
whole burden of proving their own case in avoidance. 
This was no slight mistake when the particulars on the 
defendant's side amounted to some thousand items. 
Whatever the end of the litigation, you may depend 
that the plaintiff to this day rejoices that the defendant 
drew his own pleadings. You may be sure, too, that 
the defendant rather wishes he had left the plaintiff, in 
the first instance, to prove his own case." 

The instance last given as a curiosity in pleading was 
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the production of an eminent firm: and lam truly grate- 
ful that the curse of original sin affects all classes alike. 
It would be monstrous if the struggling solicitor made 
mistakes while the opulent firms were immaculate. He 
is no economist who for economy's sake transgresses 
the economic principle of a proper division of labor. 

I will now show a specimen of a plea which came 
recently under my own observation. It is drawn by an 
amateur, aoid will, if I mistake not, like the others 
already given, indicate two things, namely, that the 
present slipshod system is not so good as the old in 
many ways : and that unless you attain the object of 
pleading the means are useless. You must agree upon 
the cause of disagreement before you can fight it out. 

The drawers of all these pleadings were artists in 
their way, but they mistook their department ; insteaid 
of depicting the stirring incidents of an ax^ion, they 
should have contented themselves with the serener 
amusements of still life— such as drawing bills of costs, 
for instance. 

An action was brought in the Mayor's Court (which 
is blessed with a more scientific system of pleading than 
obtains in the Superior Courts) for fifteen guineas, as 
commission for introducing a lessee to the owner of a 
plot of land. Alternately, the same amount was 
claimed for work and labor done by the plaintiff at 
^the defendant's request in and about letting the ground 
rent of the said plot. 

This is how the amateur artist commences his plea. 
It sounds almost like the solemn roll of a distant drum. 

"Whereas the plaintiff claims £15 158. commission 

for the introduction of Mr. W , hereinafter termed 

the lessee who took upon lease certain building land at 

at a ground rent of £ or 

alternately claims the like amount for work done by 
the defendant's request; 
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"Now, the defendant hereby declares that the 
plaintiff did not introduce the aforesaid lessee, but that 
the lessee came to the defendant through seeing a 
board upon the defendant's land vdth the defendant's 
name ajid address thereon. 

"The defendant states that the plaintiff caUed with 
the said lessee, upon him, on the day of , and 

made an offer on behalf of the lessee for the leasing of 
the ground, thus showing he was acting not aa the de- 
fendant's agent, but as agent for the lessee, and in point 
of fact obtained for his principal the land at a far lower 
rent than the defendant originally intended to take. 

"The defendant, moreover, declares that he, the 
plaintiff, never at any time during this transaction led 
him to believe that he was acting in any way on his 
behalf, and hjEid he done so, he, the defendant, would 
have at once refused any such arrangement ; and not 
untU long after the matter was completed did the 
plaintiff— and then to the defendant's astonishment- 
broach the subject of commission, or make mention of 
any charge. 

"The defendant, on the other hand, claims from the 
said plaintiff the sum of £10 10s. for loss of time and 
expenses he has been put to in attending this Ck)urt, the 
plaintiff knowing full well that he is simply trying to 
cause the said defendaoit great inconvenience thereby, 
hoping to extort from him that to which he is not in 
the remotest way entitled. 

"The defendant's plea is therefore that he is not 
indebted to the plaintiff either for commission or work 
done." 

The defendant, striking about in this uncertain man- 
ner, at last struck the very nail, not on the head, but 
on the side. 

I do not know exactly what would now be done with 
such a plea in the Superior Courts; because their prac- 
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tice is neither uniform nor certain. What is faahiona- 
ble to-day may be quite out of date to-morrow ; and, 
as my friend says, ^^it is possible for any litigant who 
can read or write, to draw a pleading wbicb can be 
placed on tbe record.'^ We may well believe, therefore, 
that such a plea would be deemed a good ^'overall" 
for the rough weather one haa to encounter in these 
higher latitudes: but for the Mayors Court, where 
they still pay some attention to precision and 
economy, they struck the whole thing dut at the 
expense of the defendant, and made him use the two 
simple but expressive words ^^ never indebted,*^ which 
covered everything. 

It is easy, no doubt, and not very clever, to find 
fault, and so I do it with the more willingness ; for it is 
neither a tax on my efforts nor a strain on my ability, 
and I must say that if we are to have pleadings at all, 
they should be framed with something like purpose 
and design. The present is a ragged system in which 
they seem to work up the odds and ends, renmants and 
shreds of other systems into a patchwork garment, 
which is only fit to be picked to pieces in Judges' 
Chambers. 
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CHAPTER XI. 

THE PROOFS. 

''*'TiB as easy as lying: govem these ventages with yonr fingers 
and thnmb, give it breath with yonr mouth, and it will discourse 
most eloquent music. Look you, these are the stops.'' 

In other words, mount your high stool^ Mr. Junior 
Clerk, put your witness on your left hand, between you 
and the light, take your pen from your ear, and say : 

"Yes?" "Go on, Sir. What next?" Then, what- 
soever he stammers, write, interrupting him occasion- 
ally to make his meaning more obscui-e and his 
utterances less intelligible. It is not of much conse- 
quence where you begin, whether at the commencement, 
the middle, or the end ; for he will divide his story into 
coughs instead of paragraphs. When you punctuate, 
as every careful clerk does, do it with some regard to 
novelty, and whenever the client gives a more than 
usually emphatic cough that will be a good chance 
to stick in a note of interrogation. You need not be 
afraid of counsel misunderstanding it; he will not 
take the trouble. It will be interesting to note the 
discursive agility of your witness. He will skip about 
like a squirrel from place to place, until you never 
know where to have him ; but if you should, by good 
luck, come up with him even for a single moment, that 
will be the opportunity to celebrate the event by a semi- 
colon I thus ; 

No wonder this marvellous " concatenatiott ac- 
cordin " gives such scoDe for a playful imagination 1 



60 BEFORE TRIAL. 

No wonder proofs are often anything but what they 
pretend to be. I take this example of a witness, to 
show what extreme diflSculty there generally is in 
getting what you want, or what anybody wants. 
We wonder at the curious cocoon in which the silk- 
worm undergoes its transformation; but for pure 
concatenation of unintelligible circumstances give me 
the story of some cabman or farmer— there's a cocoon 
if you like I And if you can find the beginning or the 
end, so SB to unwind it, you are almost clever enough 
to take a cabman's proof. 

Cabman's proof I I hear some one say, contemptu- 
ously. Well, sometimes a fortune or a life depends on 
such humble witnesses. Justice is no respecter of 
persons, and a cabman is as much to her as an arch- 
bishop. Truth does not always wear a mitre, and she 
often condescends to appear in a cabman's overcoat or 
a smock frock. She does not disdain the humblest 
instruments. Even education does not always impart 
lucidity or accuracy : and belief is the result of some- 
thing more than mere station in life. You may even 
have more difficulty at times in getting the truth from 
Intelligence than from Ignorance : and it is €is well to 
act on the assumption that the first difficulty in pre- 
paring a ca49e for trial is getting the truth from your 
witnesses, no matter who or what they are. 

There is no place in the world where the impossible 
can be performed with so much ease as in a proof. Men 
can endure injuries which would kill an eel, and perform 
labors which would break the backs of camels; bed 
clothes may be purloined by those infinitesimal domes- 
ticated creatures, whose adherence to the family has 
been proved through all vicissitudes ; it is but a trifiing 
feat in an angry plaintiff's imagination. Ten miles an 
hour for a load of timber to travel up hill is not consid- 
ered an exaggerated pace^ if it means to have a set-to 
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with a butcher's cart that is crawling along in the op- 
posite direction. 

One would think it should occur to the simplest un- 
derstanding that to tell such a story would carry with 
it its own refutation. It would anywhere else but in 
court; and the effrontery with which it is there narrated 
can only be accounted for on the ground that it is con- 
secrated by the sanction of an oath. 

These observations may, perhaps, show with what 
carefulness and watchfulness a proof should be taken if 
you entertain the faintest hope of winning your case. 

It may, then, be worth while to consider a few of the 
faults which sometimes a proof contains. Absolute 
perfection no one dreams of; but, fortunately, safety 
lies a long way on this side perfection. First, then, let 
it be remembered, every client will both overstate &ad 
understate bis case. 

Then all men are liars? 

I don't know, they are not all truthful. That is a 
rock low down in the smoothest water, and many an 
artful little crag is there concealed, which, unless you 
are wary, will make a tiny hole in your boat, and then 
down you will go. A small leakage, no bigger than you 
would find in a cracked teapot, is enough to send a 
man-of-war to the bottom. 

Again, a proof is not for the instruction of a witness, 
but of counsel. Overstating, therefore, is dangerous, 
because the overstatement is made into a part of the 
case, and you cannot take it away again without dam- 
aging the fabric. I have ofben thought the advice to 
the players in Hamlet not inappropriate to this subject: 

"Nor do not saw the air too much with your hand, 
thus; but use all gently; for in the very torrent, tem- 
pest, and (as I may say) whirlwind of your passion, you 
must acquire and beget a temperance, that may give 
it smoothness,'^ * . ^ . "Be not too tanif neithBr^ 
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but let discretion be your tutor: suit the action to the 
word, the word to the action ; with this special observ- 
ance that you o'erstep not the modesty of nature.^^ 

Not "coming up to the proof" is as disappointing a 
circumstance as can happen; and it invariably manifests 
itself to the jury. Counsel, whatever else they may do, 
cannot conceal the fact that the witness is below the 
mark. The answer is not the answer to the question; it 
is a misfit— you may pull aj& much as you like, but the 
answer is three sizes too small. Again, Understating is 
to be deprecated. '*Be not too tame neither." If you 
understate your proof this may happen; first your coun- 
sel will be surprised at the evidence which the witness 
gives, and in all probability the jury will perceive it; the 
counsel on the other side may have the means of know- 
ing that it is more than any answer your client has 
given before. He may have answered interrogatories, 
and then ? it will look like an afterthought to bolster up 
a bad case. 

I have great respect for the female sex, but I must 
say they tell at times the most impossible stories. I 
have never taken a proof from one, but I have heard 
them mention a few factSy before the trial. It is difiicult 
to take the proof of some of them, no doubt, and often 
quite impossible to believe it after you have taken it. 

Every witness has his or her own version of an oc- 
currence—the correct one— and generally discredits 
everybody else's, which is the most discouraging part of 
taking the evidence of witnesses. For instance, if a laxly 
were to say in her little poetic way that a horse "kicked 
mountains high," she'd quite believe it: and so she 
would if she said she could swear it was the plaintiif, 
" because she maxie the remark to her mother the same 
night." 

Female witnesses like to tell the story in their own 
simple unalTected little way ; and however crooked the 
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little way may be, you must not correct them. In sheer 
despair I have known some of these persons asked to 
write down what they have to say ; but oh I if any solic- 
itor values his peace of mind, a good conscience, and the 
result of his case, do not fall into this almost irretrieva- 
ble error. Imagine a quire of paper with the lady's evi- 
dence crossed I So far a«s I can remember, I have never 
yet seen a statement written by a witness that I could 
sufficiently understand to enable me to examine upon. 
It is not only a useless but a dangerous contrivance to 
get over what is after all not an insurmountable diffi- 
culty. 

It is not so much what a witness says which is of im- 
portance when taking a proof a<s wb&tbe leaves unsaid : 
that must be interpreted, or you will never be in posses- 
sion of the truth. I am not suggesting that this is a 
common failing with all witnesses, but it answers the 
purpose of my observations if it is true of some. You 
will generally find, where the memory is unaided by a 
suggestive question, too little said and too much. But 
here comes in another danger, which might even lead to 
dishonesty. A suggestion for refreshing the memory 
may be construed by a quick and fraudulent mind into 
one fpr inventing a lie which might serve the purpose of 
the witness. There is not, however, much danger of 
that, because an honorable man would perceive in a 
moment whether he was being misconceived and his in- 
tention perverted. These remarks will show how ex- 
tremely important it is that the proofs should be taken 
by a responsible and experienced person. Law is not a 
science for the discovery of abstract truth. Possibly you 
want damages ; you must show facts, then, that entitle 
you to them. You want a field, you must prove your 
title: what are taken to be facts are what you can get a 
jury to believe as the result of your evidence. But if 
your evidence is such that it discredits itself— whether 
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the evidence be a suspicious-looking deed or a suspicious- 
looking man— you may have all the justice on your side 
in the abstract, but you will disprove your case by the 
means you employ to establish it. 

If these observations are true ¥ith reference to a 
party to the action, what shall be said of the witnesses? 
There are two main questions here. First, Who are 
they? and secondly, What are they? Does it matter? 
Truth is truth whether from a cabman or an arch- 
bishop. Yes ; and juries are juries whether special or 
common. There are some vessels you would not relish 
the most delicious wine from. So there are people from 
whose lips truth itself would lose its sanctity. There 
are persons you would not believe upon their oath, not 
because they may not speak the truth, but because the 
probability is they will not. And remember, without 
exception, a witness disbelieved is a witness against 
jroUj which is almost as good as two on a division. 
Suppose you take the statement of a notoriously 
fraudulent horse coper, to the effect that a horse sold by 
a respectable farmer on a given occasion was sound. 
Would the jury believe him? If not, what is the inevit- 
able result ? A case supported by perjury : they will dis- 
believe the farmer too. Is this one of the chances of 
Law? It is the natural effect of a well-known law that 
no fact can ever be the product of itself alone. 

Who is he and what is he? will be the test as to the 
value of the statement offered^ and the simplest calcula- 
tion in the world will give you the worth or the worth- 
lessness of the evidence and its result. 

Again, with regard to witnesses other than the plain- 
tiff or defendant. This question may be asked: Are 
they to confirm, corroborate or supplement? if not, 
are they to contradict ? You will find the last question 
the most important to engage your attention. 

Jn niQst cases it wiU be found that plaintiff or de- 
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fendajity as the case may be, and the witnesses have 
talked the matter over together; and that there is 
amongst them an agreement to support the main facts. 
How incapable they are to carry out their bargain is 
known to every one who has practised in Court. Truly, 
the frailties of human nature are a great assistance in 
the administration of justice, and the best guarantee 
for its success. 

One thing may safely be laid down : if the witnesses 
are merely for repetitioDy the fewer of them the better. 
Repetition is only next in the scale above contradiction ; 
it is sometimes even worse than contradiction. If you 
get the same words from several witnesses; the same 
opinions expressed in the same language, it gives the 
case a machine-made look, and be it ever so honest in 
fact, it will never appear so. 

But there is a question not without importance: 
What will counsel think when he reads these proofe? 
Will he believe the case? Oh, gentle reader, let me most 
modestly hint thus-Mise : — 

Uyou do not impress jour counsel with a belief in 
jour case, bow will you succeed witb a jury? 

He, of all men in this world, will try to believe in 
it. Is it not the soul of ad vocacy this behef 7 Thishon* 
est confidence in the justness of his cause? He is Mr. 
Pliable with a conscience: he wants to be your advocate 
with a belief: but as there are some devout Christians 
who make wry faces at '^ Quicunque vultj** so there ex- 
ist counsel credulous enough with a good consdenoe, 
who will, nevertheless,' be considerably staggered at a 
number of witnesses who, like coimterfeit coin found 
on a smasher, seem to have all been made in the same 
mould. Wrap them in aa many folds of tissue paper as 
you will, I mean in as many proof sheets as you like, 
they will never pass as current coin witrb 9A iQt^Uig^Qt 
jury. 

s 
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But an unintelligent? Never, under any circum* 
stances, calculate upon that. Many as fools are, it is 
difficult to find so large a proportion as twelve in a 
jury box. 

Your counsel, if he be worth his fee, will look on his 
case as a work of art. He will examine its every detail. 
He will scrutinize your proofe ; sifb them, weigh them, 
compare them, analyze them. He will piece them to- 
gether as the boy does the puzzle map. He will see how 
one part fits into another ; and as he knows that every 
portion has to be examined separately by the jury, he will 
endeavor to find out if it will bear that severe scrutiny. 
And then it must be examined in its entirety and com^ 
pleteness. 

Is this too high a level for a common action? To 
me it seems not too high, but simply the highest and 
the lowest on which any action can safely rest. What 
can you make of half-a-dozen witnesses telling the 
same story in the same words? You will probably 
make them less than one. They may have the substan- 
tial truth amongst them, and the truth may be suffi- 
cient for the case ; but if, instead of one or two good 
witnesses, it is divided into six (such is the real effect of 
this multiplication), there will not be enough of it to be 
believed by any man of ordinary common sense. 

A great many persons act under the delusion that if 
your witnesses are weak you should have a good many 
of them. This is a dangerous mistake, because the 
more you increase their number the more you increase 
their weakness, not their strength. Very often a num- 
ber are briefed to prove some totally irrelevant matter* 
The effect of this testimony, if called, could but embar- 
rass the jury ; the effect on counsel is to divert his mind 
firom the real evidence. No witness should be on the 
brief who does not prove some material fact, or some 
&ct which is necessary to the proof of one which is msr^ 
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terial. A mtnees who does neither, raises a suspidon 
that he is called for the purpose of augmenting costs. 
Let that idea get into the mind of judge or jury, and 
suspicion will be cast upon the case itself. 

It may also be observed that there is a certain order 
which should be followed in arranging your proofe. It 
is quite possible so to place them that they will be as 
much out of the natural order as the figures in Ho- 
garth's picture on perspective. A coachbuilder, if he 
wei'e to place a hind wheel and a fore wheel together, 
would most certainly give an awkward appearance to his 
coach ; in like manner you may spoil the appearance of 
your case, which, however real, may present an awkward 
spectacle to the jury, from a lax^k of appropriateness in 
adjustment. 

There is another matter, well worthy of serious con- 
sideration, and that is with reference to the minor de* 
tails of a case. In some instances they are of no impor- 
tance whatever, in others they may be of the essence of 
the inquiry. I will endeavor to give an example of 
each. 

Two witnesses swear that they saw A. B. throw 
something at a carriage. Upon the main fact, the 
tbrowing something, they agree ; upon the details, they 
differ. The one says it was a stone, the other a piece of 
brick. Had this story been preconcerted they would 
have agreed in these unimportant details. They are 
both right in the main, but they differ in the description 
of the thing thrown, which is immaterial, and the differ- 
ence is not one of substance, but of appearance. It 
would be absurd for any advocate to make a fight over 
this point ; ridiculous to look about for other witnesses 
to corroborate either the man who declared for the 
stone, or the witness who swore to the brick. There 
is the mark on the carriage of a hard substance. The 
case is«{>roved. Now let us suppose what might be 
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called the converse of this c€tse, and then we shall see 
whether the remarks about details will hold. 

A man is being tried for assaulting with intent to 
murder. The fact of the assault is too well proved to 
admit of doubt. One witness says that the prisoner 
assaulted the prosecutor with a carving knife ; another 
declares it was an ivory paper-knife. Here it is obvious 
that what in the other case was a mere matter of detail, 
is now the very substance of the charge. And where 
thus two witnesses on the same side contradict 
one another, the point must be determined if possible 
by other evidence. But on neither side, even in this 
ea«e, will mere repetition carry it any further. It is 
possible that a better opportunity and a closer obser- 
vation may determine it; but that is not mere 
repetition. I would add, that the duty of the person 
who takes a proof, is to write it as nearly as possible in 
the language used by the witness. Any other version 
might mislead the counsel who has to advise on 
evidence. It is not what the proof taker wishes the 
¥ritness to say, but what the witness does say that will 
be the ultimate evidence. Further, when the proofs of 
all the witnesses are thus taken, the learned counsel will 
be better able to judge of the value of their statements 
and of the discrepancies between them. It is too late 
to advise on evidence when the witness is in the box. 

We don't want thid witness, says the advocate. No, 
but the other side may, now he's in the box ; you can- 
not limit your mistake to your own necessities. But if 
they do not want him he has to stand down like many 
another good man before him, who thought he was im- 
portant, but turned out to be only in the way. 

Then, it may be, another witness hops into the box, 
whose name is supposed to be Samuel Smith. But to 
the usual question, your name is so-and-so— he sayS| 
" No, it's AmoSv beggin' your pardon, Sir," 
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"Turn over,"— «ayB the managing clerk to the 
counsel— "three or four pages further on you'll find 
him; there you are, Sir; Samuel Smith." Yes, there 
you are undoubtedly, and there's Amos, thinking he 
lias done an uncommonly good thing in being mistaken 
for Samuel. It is strange; and you can but wonder 
why one witness should not do as well as another, see- 
ing that the proofs are exeictly alike, word for word; 
there are the same flourishes of penmanship even. 

Alas, all Smiths are not the same Smith, and one 
Smith "differeth from another Smith in glory." You 
have called the goldsmith and there stands the plebeian 
blacksmith. There are times and seasons for all things, 
even for Smiths ; and a blunder like this, which arises 
from a badly-drawn brief, does more harm than any 
Smith can repair. Every mistake is capital for the 
other side, a waste of your resources, and a danger to 
jour case. 

But answer me this: how comes it, if the men are 
different, as undoubtedly they are, that their evidence 
is a facsimile of each other's? Have all Smiths only 
one mind among them ? It would seem so from these 
proofs; and one can only say, if their evidence corre- 
sponds as exactly in the box as it does on paper, I would 
not give a farthing for your case. The judge sees the 
situation at a glance, and, although he is as loth, as a 
judge should be, to turn State's evidence and throw 
discredit on your case, it is not even in the human 
nature of a judge not to suspect that a mistake of that 
kind is the result of unreliable witnesses. 

To conclude ; such absolute perfection of details as 
we find here, too, is presumption against the honesty of 
the case. Suppose an ai'tist were to paint every parti- 
cular feather in a peacock's tail, while the bird was on a 
fence a hundred yards off; the result would be a false 
perspective at the least, and a bad picture at the 
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best. Paint your peacock by all means, but leave the 
l)eauty of his tail to the imagination of the jury. They 
know a peacock from a tom-tit, although he is a hun- 
dred yards off. 

Disagreement in details among witnesses is a small 
matter unless the details are the essence of the case. 
What you have really to look for in taking proofs 
is agi'eement in substance— in disagreement with re- 
gard to minute details witnesses often most service- 
ably agree, and a difference in detail is often the strong- 
est corroboration in the main. 
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CHAPTER Xn. 

ADYISma ON EVIDENCE. 

The proofe having been duly taken, the next queB- 
tion will be : What do tbey prove, and what is necessary 
to be proved? Upon this matter either the solicitor 
must advise counsel or counsel must advise the solici- 
tor. It seems more in accordance with the natural 
order of things that the workman who has to use the 
materials should be the best judge of the materials he 
requires. Advising is not by any means a formal mat- 
ter. The whole responsibility of the case is now shifted 
to this point, and a mistake at this stage of the pro- 
ceedings may be fatal. It is a simple matter enough, it 
is true, and requires no gigantic intellect. But it does 
demand a clear perception of all the points in the case ; 
and a good judgment upon the value of the witnesses' 
statements. A solicitor need not go to counsel for these 
qualities, but the prudence of instructing counsel to 
advise is this : first, it relieves the solicitor from un- 
necessary responsibility, and it enables a fresh mind to 
look at the bearings of a case from a different stand- 
point. However excellent a man maybe as an observer, 
if he were to keep his eye constantly upon a particular 
scene, he would at last lose all appreciation for it. 

The bearings of a question, especially if it involve 
many complications, cannot be taken from one posi- 
tion, any more than you can judge of the exact outline 
of a lake by standing in one place. 

Not the least of the advantages which will arise 
from bringing another mind to the examination of your 
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caee will be this, that difficulties will in all probability 
be discovered that had escaped your notice. 

You have perhaps been too much absorbed in its 
general merits to examine every particular in detail. 
Next to there being no difficulty, the best of all things 
that can happen is to find one. 

I have heard a judge ask angrily ''Who advised on 
this evidence? " There being no answer, his lordship 
observed that "it was the most scandalously got up 
case he ever saw." 

Harsh as the observation was, one could not sym- 
pathize with a solicitor who had chosen to take upon 
himself a responsibility which would have been to his 
advantage in every way to plax^ upon some one else. 

It has been said that the first quality of a politician 
IS the capacity to recognize a fact when he sees it. For 
this purpose he requires what Bacon called a ''dry 
light.'' That is exactly the quality and the kind of 
light a lawyer also requires. No object looks quite 
clear through tears: or through a medium of sympathy, 
prejudice or self-interest. All depends upon the light and 
the state of the atmosphere. You not only have to per- 
ceive a fact, but its relation to other facts, and form 
your calculation as to the result of this and that com- 
bination. Yon may see a shilling at the bottom of a 
basin, but you will not be able to indicate its true 
position unless you first ascertain whether the vessel 
has water in it or not. 

The value of advising on evidence may be gathered 
firom the following illustration :— 

A case was being tried where the question was as to 
the terms of a contract for the supply of coals. Apart 
from the question of quality, the price was in dispute. 

Neither solicitor had thought it necessary to take 
advice on evidence, and both committed the mistake of 
leaving out an important piece of testimony. 
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The plaintifrs solicitor had not given notice to pro- 
duce certain invoices in which the price claimed by the 
plaintiff would have been seen, aa accepted appajrently 
by the defendant. A very obvious piece of evidence, 
one would have thought, but omitted in the hurry 
of business. Strange to say, the defendant's solicitor 
had not been advised with regard to those invoices, 
which were capable of a complete explanation, so far 
as the acceptance of the terms in the invoices was 
concerned. If the defendant had been advised, he 
would have produced them with the explanation, but 
this not having been done, he took tbem into C/ourt, 
and then refused to produce them, on the ground that 
be bad bad no notice. They were necessarily produced, 
and the defendant lost his case. 

^^ Conceit in weakest bodies strongest works." It 
sometimes works strongly, too, in other bodies. 
Everyone tbinks be knows! My opinion is, if your 
counsel be only as useful as the man who tests the 
wheels of the railway carriage with his long hammer, 
you had better have your wheels tested before the train 
is in motion ; it may not accelerate its progress, but it 
may prevent an accident. 

Before any one can safely undertake to advise on 
evidence there are two questions to determine. Every 
student answers, "Quite right." Then I rejoin, "Which 
be they?" 

Well, "We do it instinctively," is the answer. Let 
us examine it: Instinct is good, but I like a map 
of the country I am travelling through, notwith- 
standing my instinct. Let us then map out our jour- 
ney first, and so, if possible, avoid little unpleasant 
by-ways, such as Judges' Chambers, and other pla.ces 
which they lead to, if possible. 

The pleadings are before us, and these, however 
useless they may be hereafter, are of some importance 



74 BEFORE TRIAL. 

now, because there we have, if it be anywhere, the issue 
which is to be tried ; embedded it may be in much legal 
jargon, no doubt, but there it is, as certainly as the pip 
is in the apple. You must extract that issue with deli- 
cate touch, and examine it with critical skill. What is 
it? Determine that question, and place it carefully in 
ftont of you. There it must be ever in sight until you 
have performed worthily your part. 

The next thing that you require is also to be found 
in these pleaxiings : that is, the alleged facts which raise 
the issue. They will have to be carefully examined on 
both sides before you can comprehend the nature of the 
evidence you will need. 

Of these two things the issue and the statements of 
so-called facts you will require to have a clear percep- 
tion, or your advice on evidence will be but a formal 
matter for the taxing master. 

But we come to the next requisite, which is not to be 
found in the pleadings, but in these proofs that we have 
said so much about. Between you and the proofe there 
should be no misunderstanding, and certainly no sym- 
pathy. If a statement is doubtful, it must be amended 
or struck out altogether, for doubtful evidence makes a 
doubtful case, and a doubtful case for the plaintiff is a 
verdict for the defendajQt. 

It will be seen by the statement of defense that— 
1st. Some allegations in the claim are admitted. 
2nd. Some are not admitted. 
3rd. Some are denied. 

It need not be said^ that no evidence is necessary to 
prove what is admitted ; but in dealing with admissions, 
the first thing to discertain is, bow far the admissions 
carry you, and bow far tbey tend to support tbe main 
issue. They are necessary, or the statement would not 
be made in the claim. 

They are not material to its determination, or one 
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of two things would have happened ; they must have 
been denied, or the defense have collapsed. 

But they may render it unnecessary to call evidence 
to some other fact, which, without the admission, 
might have been advisable. And, what is more import- 
ant, the admission may go further than the other side 
anticipated. It has a possible besides its actual value. 

Next for consideration, a«re the statements not 
admitted. These will give more trouble; there is a 
reaaon for not admitting them which cannot be the ill- 
natured one of putting you to the trouble of proving 
them. It is just possible that something may be within 
the knowledge of your opponent which has not been 
revealed to your solicitor. At leaist a careful inquiry 
should be made. 

So in the statements denied ; everything material 
must be proved, and your work will consist in ascer- 
taining among the pages of statements, what is useful 
for the purpose. This evidence will neither look so 
large nor so small to you as it did to the solicitor. 
Whatever of exaggeration there is will be apparent, for 
a disproportion between it aiud the other parts of the 
evidence wiU be manifest. 

Suppose you come to evidence, so-called, which has 
been extracted, thus:— 

" Did you see so-and-so, Mr. Brown? " 

"Yes," says Brown. 

"What do you say, Jones?" 

" That's right," says Jones. " I stick to that." 

"Robinson?" 

"I agree," says Bobinson. 

In the proof it reads as if the three persons had been 
in one and the same place at the same time. It is proof 
of a lie. If you advise Brown, Jones and Robinson to 
be called, they will no more come up to their proofs 
than their proofe come up to the fax^. They will form 
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a kind of scalene triangle; which, I am advised, is a 
very appropriate simile. 

It often happens that a witness i^roves on paper 
many material facts; it sometimes happens that he 
fails at the last moment to prove any. Nothing is cer- 
tain. It is never safe (to use a homely ph|fase) to put 
all your eggs into one basket. As it is ^ue that no 
material fact should fail for want of evidence, two 
things are necessary to attend to ; the first is to ascer- 
tain every fact that is material, and secondly, to be cer- 
tain that the witness or the document you advise in 
support of it, will actually go to the ftdl extent that 
circnmstajices may require. If there is the least doubt, 
you must insist on further evidence. 

In advising at this stage, a classification of witnesses 
is always desirable, and nothing will be found more use- 
fill at the trial than this. Order and arrangement 
should be everywhere in a case ; without it there can be 
no concentration of forces upon the issue. It is the 
equal bearings of the evidence on all sides, quite as 
much as its character, that impresses the jury ; and an 
ill-arranged body of witnesses, whatever their individ- 
ual merits, would be but a pell-mell skirmish where each 
was fighting for his own hand, and the danger resulting 
from it would be this, that they would frequently cut 
' one another down, instead of the enemy. You will find, 
as you wade through the mass of statements, much 
proof but little evidence. You will find also that it is 
not necessary to advise every fool to be called who 
thinks he knows something; nor every one who knows 
a little. You may draw out your evidence, as you 
might a bar of iron, without adding to its substance, 
and increase its length in proportion as you diminish 
its strength. In this respect the proofs of witnesses 
bear a remarkable resemblance to the speeches of coun- 
sel—the longer they are the less weight they carry. 



ADVISING ON EVIDENCE, 77 

Every particle of evidence you advise to be adduced 
should possess sufficient fiber to support, or assist in 
supporting, somfe material fact. If it be only like a 
single strand in a cable, although you cannot calculate 
its indi\ddual strength, yet in combination with other 
strands you^U predicate for certain that it possesses 
a value only to* be duly appreciated by the result. 

I have seen a mistake which is not uncommon when 
briefs are hastily prepared (as they never should be, by 
the way), and it is this:— 

" Call Josiah Jones— 
" Will corroborate the above I " 
It always occurs to me that this would be an excellent 
addition to the inscription on many a tombstone where 
corroboration is sorely needed. * You cannot safely 
advise any mere corroborator to be called, and you 
must not advise him to be left out before you have se^a 

^ bis real statement. Corroborative witnesses are danger- 

ous, and generally, instead of confirming the previons 
witness, cast a suspicion upon his testimony. There is^ 
however, corroboration which is invaluable ; it is not a 
corroborative witness, but corroborative evideMcey 
which is always the strongest when least expected, and 
in the smallest matters often of the greatest import- 
ance. Material matters, too, may be corroborated by 
immaterial, and even occasionally irrelevant evidence. 

The best instances of corroborating witnesses are 
where, in criminal courts, "the Force" comes up as one 
man to swear to a prisoner, and the gentlemen who are 
to prove an alibi come up a49 twenty. 

' I would suggest to the clerk, when he "proofed the 

witness who is "to corroborate the above," that he 
substitute the inscription so famiUair in our chnrdi- 
yards :— 

" Here lies 
Josiali Jones." 
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CHAPTER Xm. 

* 

PBEPABma WITNESSES. 

"CJoaching" a witness may be very near to subor- 
nation of perjury ; but the preparation of a witness will 
conduce to the culyancement of truth. Let us suppose 
only two of the many classes of witnesses with whom a 
r solicitor has to deal ; the one a timid, neryous, modest 

woman, who would go into the box and leave her senses 
behind her; the other a blustering, opinionated cox- 
comb, whose evidence is indispensable, but very likely to 
destroy your case. 
^-; Are these witnesses to be left to the tender mercy of 

the other side, without a word of warning or advice? In 
^ my opinion, certainly not. The preparation of wit- 

Ir* nesses is half the battle. I don't, of course, mean the 

^ preparation of tbeir evidence. There is nothing so an- 

noying 849 a fool in the witness box. I thought I knew 
the worst of him till I came to the bar. 

It is quite as well, then, to tell the self-opinionated 
gentleman not to contradict every ajiswer by some un- 
called for and unnecessary statement. This kind of 
person is always giving Teaaons for the answer he makes. 
If he is asked whether he made a certain statement ; in- 
stead of his simply saying no, he says he'll swear he 
didn't ; that be could noty because it doesn^t stand to 
reason be could say such a tbing as tbat; which, as a 
rule, you may say is pretty good evidence that he did 
say it ; never forgetting that the strongest corrobora- 
tion of one's suspicion may be the witness's manner of 
denial. Is it not as well, then, to inform this loojiadous 
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individual that the shortest answer, which is to the pur- 
pose, is best ; and that a soft answer will be far better 
than a clap of thunder every time the counsel addresses 
him? He ought, at least, to be "tidy 'd up a bit" before 
he goes into the box. As he puts on his best clothes, so 
should he put on his best manner, but without acting. 
Besent your advice as impertinent, he doubtless will, as 
if, like Cloten, he " borrowed bis oaths and might spend 
them at his pleasure; " or as if " when a gentleman is 
disposed to swear, it is not for any standers by to 
curtail his oaths. ^^ 

This you will see, with characteristic quickness of 
perception, is a diflFerent thing from "coaching," in the 
sense in which I employ it when referring to the gentle- 
men who manufacture alibis. There is all the difference 
in the world between telling a witness what he will have 
to say, and giving him an idea of the manner in which 
he ought to say it. 

When he is telling you what he knows in your room, 
he will volunteer far less than he will in Court. The wit- 
ness-box reminds me of the toy with which we amused 
ourselves in our early days, called a ^^Jack in the box.^^ 
A witness is either completely shut up, or if you give 
him the least chance, he springs up to his feet. 

He should also be made to understand that weighing 
the answer detracts from its value. Truth is straight- 
forward and unhesitating. 

Every solicitor of experience will be able to form a 
pretty correct notion of the line the cross-examination 
will take, and he may easily test the most foolish, as 
well as the most cunning, by a few well-chosen questions. 
Indeed, he knows more of his weaknesses than any 
cross-examining counsel can; and if he leaves him 
"naked to the enemy," he has little skill and small 
judgment in the preparation of a case. Many a Lon- 
doner, I suppose, if he saw a figure which v^ q^\ a 
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scarecrow, for the first time, in the twilight, would be 
startled, and probably run away; but afterwards he 
would indulge in a manly laugh at his own ignorance of 
country life. So a witness, when suddenly confronted 
with a question calculated to alarm, and dressed up so 
as to present an appearance of horror, naturally be- 
comes confused and terrified; he either stammers out 
the wrong answer, or stands dumbfounded, unable to 
articulate a syllable, although his mouth is wide open 
the whole time. It seems to me obvious that if he had 
been shown this kind of thing before, and had been in- 
formed as to the nature and meaning of it, he would 
have soon been convinced that there was more straw in 
it than brains. 

Half the visions which scare mankind in the night 
vanish as soon as morning breaks, a>nd so a little com- 
mon sen^e will dispel the most hideous specters of the 
witneg|s-box. 

How often, too, are witnesses " got at " ? It may be 
very shocking to the virtue of the outer world to be 
told this; but the outer world lives and learns like every- 
body else. I will tell you the best way not to find out 
whether a witness has been got at. Just before trial, 
"have him before you, read over his proof, and ask if 
that is right. He will answer, "Yes; that's about it,'' 
and you may take my word for it, you will not find out 
your mistake until he is in the box, and letting you 
down as hopelessly as tf you were dangling from a 
crajxe. 

But if you have any doubt of the veracity of your 
witness, there is another way to do it ; that is, to find 
out whether, having sold himself, he is likely to sell you. 
Just before trial you must proceed thus : Don't read 
his proof to him, but take from him another statement. 

I need mention only one other point respecting this 
subject, because I believe enoufich has been said to 
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awaken any number of suggestions in the mind of the 
reader. Most witnesses, as we know, dread the ordeal 
of cross-examination. They think, to be sure, they are 
going to have their whole Ufe ripped up. Every dark 
deed, every peccadillo, every error of their yoiith, out it i 
must all come, and into the newspapers it will all go, 
and the four comers of the world will be in possession of 
their innermost secrets. This idea is enough to make 
any one's heart jump. But the solicitor knows it is not 
true, and if he do not take care that his witnesses know 
it too, he will fail in two things, namely, his duty to 
them and his duty to his client. I am not sure he will 
not fail in three, and lose his case. 
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CHAPTEB XIV. 

DIFFICULT POINTS. 

In a previous chapter I spoke of the inadvisability of 
the client concealing anything from his solicitor. It is 
not, however, unneoessary to say a word or two with ref- 
erence to the difficult points which may be discovered 
in these confidential communications which I have 
alluded to. 

It is idle to suppose they can be slurred over or put 
out of the way, nor is it judicious to attempt to conceal 
them. A suspicion always attaches to the man who is 
known to be hiding something from his neighbors. In 
the case of goods it is a badge of dishonesty, and gener- 
ally indicates that there is something to be ashamed or 
afraid of. But suppose the possibility of concealing an 
ugly point : and suppose further the possibility of the 
other side being asleep, instead of wide awake, as the 
other side generally is ; you would not be even then jus- 
tified in gambling with your client's interests, especially 
with the odds so much against you. 

An ugly point cannot be got over by running away 
from it: either before or at the trial it wiU overtake 
you. 

It is worth while to ask a question about it, then, 
and upon the answer our line of conduct must be 
taken. 

Ib it insuperable! 

If it is, the time has come to propose terms to the 
adversary. We are now " in the way with him ; " on the 
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way to trial, and on the rosid to ruin it may be. We 
may have to make an unconditional surrender for 
aught I know : but that is the worst that csin happen. 
There is a better side to it, however, than that, if we 
have a skillful adviser. All the cargo may not have to be 
thrown overboard to save the ship--only some: and 
whatever you save will be so much to the good through 
knowing your difficulties in time: and if you save 
nothing else, you will at least save yourself from further 
luss, it may be of reputation as well as fortune. 

But suppose it is not insuperable ; the sooner you 
lay your plans to overcome it the better. Perhaps it is 
only a phantom, like our London friend saw ; you can 
disperse a phantom by looking at it. It has been said 
by good advocates that difficulties lend excitement to 
the work ; which is true, but then in all steeple^haiSes 
the riders like to know the country ; and I suppose no- 
body would care to ride a steeple-chase in the dark ! It 
is as well to know what fences you have to clear. 

Some time ago, I received a letter on this subject 
from an eminent firm of solicitors, from which, as it 
aptly illustrates my remarks, I shall liberally quote. 

The letter ran as follows : — 

"Upwards of forty years ago, the late Mr. Kenneth 
Macauley held his first brief at our Sessions, defending 
two or three prisoners for house-breaking. 

"Lord Spencer ('honest Jack Althorp') was chair- 
man. 

" From his Lordship's connection with Lord Macau- 
ley he seemed to take the greatest interest in the maiden 
speech of his friend's relative. 

"Mr. Macauley made a wonderftd address, bringing 
down the gallery and quite delighting the prisoners. 
But just before sitting down, he said to my old friend 

W , the solicitor for the prisoners— ' What am I to 

do about that d— d chee^V 
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[A bit of cheese found on the prisoners titted the 
cheese which wets in the bouse that had been broken 
into.] 

"The solicitor said, *0h, after your defense, better 
let it alone.' 

" But Lord Spencer was down on the cheese ; it con- 
victed the prisoners, and they were sentenced to trans- 
portation. 

"I never can forget the prisoners. They felt more 
for Macauley than themselves, and said to him as they 
were leaving the dock : 

"'Never mind. Muster M8U3auley, when we comes 
b8U3k we'll employ you again.' 

"I don't believe you would have left this damaging 
piece of evidence unnoticed. But it was wonderful how 
the real pinch in the case being left untouched, not only 
the prisoners, but also the gallery, were delighted with 
the eloquence of the advocate, which was altogether 
out of and beside the question." 

But some one innocently asks, May you not at any 
time ignore a point that tells against you? In my 
belief not, if you follow the strict rule of true advocacy. 
How can you reckon upon the shortcomings of your 
opponent, the judge, and the jury? No fight upon any 
material point is surrender if the other side is on the 
alert. 

Moreover, the danger is so great of an ugly point 
being sprung upon you in the witness-box. The 
strongest man may be overcome when taken by sur- 
prise. 

The mouse may release the lion, it is true, but you 
want your mouse in time. 

In the case above mentioned there was a huge mis- 
take undoubtedly. The fact, awkward as it was, might 
possibly have been surmounted— that is to say, the 
yalue of it might have been so reduced that the verdict 
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would not necessarily have turned upon it. It was a 
good point for the exercise of a little ingenuity ; but to 
p€U3s it by unnoticed while it stared you in the face 
was to leave it an unchallenged and uncontradicted 
witness. 

" it is pla>ce which hssens and aeta offJ* 

We are so ofben cautioned against judging from ap- 
pearances that one would conclude we ought not to 
take them into account at all ; whereas, the truth is, 
we can judge by nothing else. It is what appears to 
be, and not what is, that guides our decisions and rules 
our conduct. At all events, in Courts of Justice this 
must be so. Our other senses may be advocates, but 
the sense of sight, which means more than the external 
organ, is the real judge. The way to deal with the 
awkward fact in the case referred to was not to 
attempt to remove it or to deny it, but simply to alter 
its appearance. Its relative position, and consequently 
its importance, might have been changed without 
touching it. 

We all know that what is called circumstantial evi- 
dence (which is the evidence of circumstances) derives 
its value from the necessary connection which subsists 
between one fact and another. As no fact can stand 
alone, the question is what relation it bears to other 
facts. Nothing is more likely to deceive you than these 
apparent relations, notwithstanding all that has been 
said in praise of the unerring veracity of circumstantial 
evidence. Circumstances may not lie in the sense that 
they cannot speak, but they lie in the sense that all 
liars lie— they deceive you, and most treacherously. 

What "takes" with the observer is, of course, that 
which he can observe— namely the appearance of things ; 
and this depends upon a great variety of circumstances, 
and very much upon his own position with regard to 
them. Suppose a question to arise as to whether a log 
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of timber be English or American oak, and that apart 
jfrom the wood itself there is no evidence of its national- 
ity. Men examine it, and each man gives his opinion 
aecordiiig to the appearajice of the grain, the color of 
the wood, and so on. The jury would either act upon 
their own o{»mon, judging from the look, or upon the 
opinion of the witnesses. If that opinion seemed sound, 
whether it were so or not, they would act upon it. 

But now let us introduce another factor. Some one 
appears as the consignor of the timber ; the whole ap- 
pearance of the thing is now so changed that we have 
not only a different issue, but a totally different set of 
facts to judge by. It is a kind of kaleidoscopic change, 
but appearance must still govern the opinion of the 
jury. They are not asking themselves now whether the 
log is English or American, but whether this so-called 
consignor is to be believed. It is not do they believe his 
opinion, but bim ; and the answer will depend upon his 
reputation— ^it may be his manner and general appear- 
ance. If the jury think they can trust him, they will act 
upon his evidence. 

Shakespeare understood this doctrine of judging by 
appearances, and there is nothing more striking than 
the manner in which he always prepared his cases. 
Take the evidence which lachimo collects to give an 
appearance of success to his supposed attempt upon 
Imogen: 

"Bnt my design? 
To not9 the chamber :^I wiU write ail down : 
Such, and mich pictures ;— There the window : Snch 
The adornment of her bed;— The arras, figures, 
Why such and such :— And the contents o' the story,— 
Ah, but some natural notes about her body. 
Above ten thousand meaner moveables, 
Would testify, to enrich mine inventory : '' 

Of course they would, because it might be supposed 
that every one of the previous circumstances could have 
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been known without Imogen being present; strong as 
the improbability was, it was possible, but knowledge 
of the personal marks would supply almost irrefutable 
proof of her unfaithfulness. 

He takes the bracelet— a strong piece of evidence 
truly, and, as he says,— 

" This wUl witneBB outwardly 
As strongly as the conscience does within 
To the madding of her lord. On her teft breast 
A mole dnqne-Hspotted, like the crimson drope 
I' the bottom of a cowslip : Hen^B a Foochar 
Stronger than eyer law could make : This aeeret 
Will force him think I have picked the lock and ta'en 
The treasure of her honor. No more— to what end? 
Why should I write this down, that's riyeted, 
Screwed to my memory? She hath been reading late 
The tale of Terens : here's the leaf turned down, 
Where Philomel gaye up ; I haye enough." 

Here every fieu^ is pressed into the service of a lie, and 
truth is made subservient to falsehood ; that which is 
is made to give place to that which appears to be, so 
that every one hearing the evidence must, at first sight, 
come to the conclusion that what appears to be is, 
although I must confess that the conduct of lachimo 
would seem, to some persons, more like a man about to 
lend money on a bill of sale of Imogen's goods than a 
successful lover in the apartment of his mistress. 

But Shakespeare could' not only make a good case ; 
he knew pretty well how to demolish it. All the minute 
particulars of the furniture and ornaments of the bed- 
chamber might have Jbeen obtained from a variety of 
sources. Even the bracelet, suspicious as it looked, was 
capable of explanation. But because there is no letter 
giving a particular explanation— all is lost— the fact 
wears the blackest shade of guilt. Philario, however, 
suggests a very possible answer even to this fact : the 
bracelet may have been lost or stolen. The reason why 
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this is instantlj SfCoepted is, that it is a far more prob- 
able explanation than that of the nnfaithfdlness of its 
owner. Then there comes another argument— -'^ She 
would not lose it— her attendants are all sworn and 
honorable." Last of all we have that which was, one 
would have thought, quite as easy to ascertain as the 

'' Two winkmg Cupids 
Of flilyer, each on one foot standing, nicely 
Depending on their brands : '' 

I mean the mole, which finally convinced Leonatus ; not 
because it possessed any more likelihood of truth than 
the rest, but because, through the medium of jealousy 
and indignation, it looked more likely to be true. 

Bishop Butler, in speaking of this aptitude to be 
deceived, says : 

" Every one observes our Uableness, if we be not upon 
our guard, to be deceived by the falsehood of men, and 
the false appearances of things ; and this danger must 
be greatly increased if there be a strong bias within, 
suppose from indulged passion, to favor deceit. 
Hence arises that* great imcertainty and doubtfulness 
of proof whereon our temporal interest really consists ; 
what are the most probable means of attaining it, and 
whether those means will eventually be successful." 

The reader can easily apply these quotations to the 
ugly fact which Mr. Macauley left unnoticed. The point 
I wish particidairly to urge is, that no difficulty should 
be postponed, as is too frequently the case, until it is too 
late to remove it. Ton cannot remove a faxst, but you 
may so arrange the position of the spectator that he 
may see it in a- light more favorable to your owii view 
of the matter ; or you may have explanations which 
may entirely alter its efiect. 

In law, as in war, the battle should be won before 
ftction. 
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^'I like to win a ca^e before trial," said an eminent 
plea^der. He was a man, too, who generally knew bow 
to do it. Instead of running away from a difficulty, he 
ran away with it, and always turned it to the best 
account. Like Moltke, he won by his plan of opera- 
tions, and the final performance was but a march past 
before the judge. . 

But oh, my youthful friend, do not be misled into 
believing that difficulties are trifles, to be conjured 
away by a wave of the hand or by mesmeric influence. 
The less difficulties the better, and take care you do 
not have to reproaich yourself with making them. 
Home-made difficulties are generally worse than those 
that are prepared for you by the enemy. It is not luck, 
nor mere skill of advocacy, nor preliminary skirmishes 
that will win your battle ; but the thorough examina- 
tion of your weak points; the preparation against 
surprises; the investigation of your adversary's 
ground; and, finally, the disposition and arrange- 
ment of all the forces that you can bring into the field. 
Genius has done marvellous things, and can almost 
work miracles, but there is one thing it cannot do, and 
that is, supply the place of common sense. A man who 
has the latter without the former may be an ordinary 
plodder, but he is the guide and ruler of mankind ; he 
who hai3 the former qucdity without the latter will do 
little beyond exciting your admiration for brilliant 
eccentricities. 

A good entrance is sometimes made into the heart 
of an enemy's territory by a simple letter. There is 
some difficulty in writing a harmless one ; there is much 
more in writing a useful one. A letter may raise an 
ugly point for your adversary, or it may do a similar 
service for you. In a future chapter I shall say a word 
about exploring your enemy's ground. . This one has 
been devoted to the task of examining your own. 
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CHAPTER XV. 

INTERROGATORIES. 

How tempting I Yet, like most temptations, how 
dangerous! Everybody likes to ask questions: and 
few persons can see any harm in it. Is it not a proverb 
that a fool can put a question which a wise man cannot 
answer? Where is the danger? Well, if you walked 
along the street and held your tongue it would take a 
clever man to tell what you were thinking about. But 
if you asked a question he would be an extraordinarily 
greatfoolif hecould not find out something of what 
was passing in your mind. 

I wonder what the great German General would have 
said if some French marshal had written to him thus :— 

" State the number and disposition of your forces on 
the other side of the Vosges." 

"Give the numbers of your reserve forces, the names 
of the generals, where they are situated at the present 
time, and how and in what manner they a«re dis- 
tributed." 

"State whether you have sufficient troops in such 
and such a place to repel an attack by twenty thousand 
men ; and, if not, how many men could you successfully, 
to the best of your knowledge and belief, resist? " 

" State what your plan of operations is, if you have 
made one, to resist our troops, if we come upon your 
left flank, say at twelve o'clock midnight to-morrow. 
Answer the same question, with reference to an attack 
an hour later and an hour earlier respectively." 
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Now, my young friend, do not too hastily discredit 
the folly of so confiding a general ; I assure you I have 
been in camp when such interrogatories have come in. 

The blunders before trial, I admit, are sometimes 
incredible, and they mainly arise from the simple-mind- 
edness of persons who think there is nothing easier 
than preparing a case. I am no inventor of blunders ; 
I merely wish to turn them to account, either for my 
client or my publisher. 

Language is admirably adapted for the avoidance of 
perjury ; and if a man is caught in his answers to inter- 
rogatories, the fault is not due to the want of elasticity 
in the English lajiguage. 

Hear what Bishop Butler saith on this subject :— 

'' Language is in its very nature inadequate, ambigu- 
ous, liable to infinite abuae, even from negligence, and 
sd liable to it from design that every man can deceive 
and betray by it." 

His lordship might have added that a man may 
easily deceive and betray himself by it. A fool may be 
caught by his question much sooner than a wise man 
by his answer : and if the interrogator be not baffled 
it will not be owing to the inefficiency of the English 
language to deceive, but to the incapacity and unin- 
ventive intellect of the mechanical swearer: i. e., the 
affidavit ma.ker. 

No one need be afraid of interrogatories, except the 
man who draws them. As it is said the child must be 
clever that knows its own father, so the client must be 
a discerning creature that knows his own affidavit. 

Not long since, I saw an affidavit placed in the 
hands of a witness, and he was asked if it was his. The 
witness stared at it for some minutes with his mouth 
open, as a man would look at a rabbit which a conjurer 
had just taken out of his hat, and then said he didn't 
know, he was sure. 
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" Not know ! " exclaimed the astonished judge—" not 
know your own affidavit! Look at the name, man; 
is that your name? " 

"That's my neame, Sir; but I don't know much 
about him,— never seed him afore as I knows on." 

" Did you swear it? " 

"I spoase I must as he's here: but I can't swear to 
un." 

" Did you swear it, Sir? " says the judge. 

"Expects I must ha' done, I swore a goodish many, 
one way and the tother." 

" Then why did you swear it? " 

"Well, when I swore un, if I did swear un, it womt 
writ all over like this be." 

Judge : " Do you mean to say you didn't read it? " 

"Well, I looked un over arter." 

" How could you swear to what you had not read ? " 

" Well, I looked to my lawyer to do what was right, 
and swore to the best o' my bleef." 

If this happened in answer to interrogatories, I need 
not say it would be a serious business. I am far from 
suggesting that any professional man would be guilty 
of drawing a loose affidavit, but loose affidavits get 
drawn by careless clerks through over-pressure of busi- 
ness, or from some other reason : and any such docu- 
ment is dangerous to the cause as well as the reputation 
of all concerned. If affidavits could be abolished it 
would be an unmixed blessing, but if they must be 
endured, the ancient proverb should be reversed, and 
they ought to be cured. A rule almost without excep- 
tion in this branch of procedure is this : Interrogator 
risB should not be used for the purpose of cross-ex- 
aminAtion. 

You can make no empty sack stand upright by this 
process. " In vain is the net spread in the sight of any 
bird." An old bird will take your dainty bait cheer- 
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fully and fly away with it. Woe to the wretched man 
who would take the edge oflF cross-examination by 
interrogatories! It were better for him, or at least 
for his client, if he had never been bom ; or, being bom, 
had gone into the millinery business. 

See what a miserable exposure it may be of one's in- 
competence ! If you be not an adept at cross-examina- 
tion, how you stereotype your blunders! Why should 
a man expose his errors in print ? enough that he is as 
yet not perfect in aoi art wherein there is no perfection ; 
but why show how far from it you are? 

A plaintiff or defendant must be a fool to be caught 
by a written cross-examination, and no one who has 
not the most child-like belief in the simplicity of human 
nature would administer it. Under what circumstances, 
then, should interrogatories be administered ? It may 
shorten the trial. True. The other side must answer, 
if the questions are relevant. Yes ; but that is the very 
reason why I would not ask, unless the answer is one 
which I know already, and the question is put merely 
to obtain an admission which I want, or to get a denial 
which may be useful, or some information which I am 
entitled to know before trial, and which will materially 
assist my client in getting up his case. A good many 
persons have fooUshly conveyed by their question a 
great deal more information than they were ever likely 
to obtain by the answer. 

If you desire to fix your opponent to a statement or 
a fact, when you know what his ajiswer must be, you 
may safely interrogate. Sometimes there are dates, 
names, or amounts, which you may require, and these 
you may obtain by interrogatories, but this is the 
mere getting small change for your journey, it is not 
the object upon wbicb you are setting out. Get your 
change quietly and depart. 

One of the best of modem changes in procedure has 
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been the making it necessary to deposit a sum of 
money before proceeding to damage your case by 
showing your hand to the other side. Most people 
would forego a pleasant folly if they had to pay for 
it beforehand. 

Interrogatories have been, for the most part, use- 
less, often scandalous, and generally vexatious when 
not for legitimate purposes. A shrewd solicitor will 
never resort to them except of necessity, and >vill be 
limited in his use of them by his exact requirements. 
Every question is information, the answer may be 
none. 

"Pepper him with interrogatories," says a clerk. 
Yes, pepper away— and let the other side pepper, too, 
and the scene will remind one of the two fools in the 
play exciting the laughter of the bystanders by pelting 
one another with bags of flour. Many a youth who 
would not be entrusted with the duty of putting a 
single question in cross-examination when the witness 
is in the box, is permitted to flesh his inexperience in a 
body of interrogatories. The worst two guineas' worth 
ever spent in a lawsuit. 

The world gives all of us who are engaged in the 
business of the law credit for being uncommonly sharp 
and " up to everything." I fear, however, we are not up 
to cross-examination by interrogatories any more than 
a violin can be played by machinery ; so much depends 
upon "a nice touch. 

Now, my youthful Mend, so skilled in the work of 
Judges' Chambers, who can take all points that harass 
the enemy to the discomfiture of your friend, let me ask, 
are you responsible for this question jin a string of inter- 
rogatories ? 

"State when and where, and how, and under what 
circumstances, and for what purpose, and who was 
present; and what was said; when, as you allege, you 
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paid the plaintiff the said sum of money, a>nd whether 
the same was in notes, gold, silver, or by cheque?" 

It will be seen that the merit of this sentence consists, 
not in its application, but its construction! And its 
chief constructive beauty is the ^'concatenation ac- 
cordin" of such words as "when," "where," and 
"how." 

Is it not apparent that, putting all these questions 
together, they will make a far bigger hole in your case 
than if you used them singly? But why use any one of 
them ? Your real policy is to conceal every point which 
the question discloses. You have shown y our ad versary 
your cards and the order in which you mean to play 
them. You have also revealed to him what an intoler- 
ably bad player you are. He must win now : every 
question will be answered to your satisfaction; even the 
numbers of the notes will be furnished. In the witness- 
box he might have oeen battered to pieces by skillfully- 
administered questions, but not by any means put as 
the drawer of these interrogatories would put them. As 
it stands, the subtlest cross-examiner at the bar will 
not be able to draw him away from the answers which 
you have enabled him to frame. He cannot but be 
thankful that you have assisted him to prepare his 
account of the notes, the gold, the silver, the time, the 
place and circumstances, together with the persons 
present, and ail the rest of it, so as to make his position 
impregnable. What a delightful adversary he must 
think you ! 

" Not to put too fine a point on it," you have ruined 
your client's case. The only wonder is that the solicitor 
should have permitted you to do it. 

Fraud will generally beat innocence out of the 
field, I mean innocence in its Shakesperian sense. I have 
much sympathy with dishonesty, because it may result 
from the twist of a clever mind; but for sheer 
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woodenheaded stupidity I have none. It is like a 
skittle pin, made to be thrown at, and its chances in life 
are pretty equal ; if a dever man knocks it down, a fool 
sets it up. Stupidity always *gets along somehow. It 
attracts the stupid to begin with, while a clever man is 
too often envied by the great in position, and not ap- 
preciated by the fools. 

Some one asks, Could such interrogatories ever have 
been drawn? Let me answer, nothing that I write is 
imaginary. Interrogatories before the five-pound 
deposit were almost as common, and seemed to come 
as naturally as the blossoms before the fruit. A case 
could not get on without them any more than a boy's 
kite could mount the air without a tail. I wonder 
where all these "drawers of interrogatories " havegone? 
What is their occupation ? Are they still employed in 
mischief? The law at last, like a late frost, has nipped 
the6e beautiful blossoms, and I hope they have perished 
lorever, with the evils which they brought with them. 
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CHAPTER XVI. 

ANSWERING INTERROGATOBIE8. 
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'' Ha I Now we come to something like easy work I 
There can be no fault-finding here. Anybody can 
answer interrogatories, surely. You have already said 
they are likely to be more useful to the person interro- 
gated thaji to the interrogator. Certainly. ''Send 
these to Jones— Jones does all our pleading. Clever fel- 
low, Jones. He'll answer by the card— not too much— 
not too little." Ah me I How much light will come 
through a small crack! Is Jones quite opaque? quite 
perfect 7 If there is much difficulty in drawing interrog* 
atories which shall be harmless, there is much more in 
drawing answers which shall be useless. Language is 
not an exact mode of expressing thought or truth, it is 
very shifty; not unlike the summer doud, which 
changes its shape while you contemplate it; and even 
a Jones might make an admission while he thinks he is 
framing a contradiction. It's a rickety conveyance 
both for truth and falsehood, at the best, and therefore 
you must needs go carefully. 

But the most dangerous of all tactics, if you have a 

good case, is evasion. No honest man needs to conceal 

his face, or disguise his person. The slouched hat and 

the false beard are indicative of mischief. Evasion is 

false ta.ctics. No ; but Jones has the art to conceal the 

evasion. Be it so, then I suppose there is a fool on the 

other side. I never saw an evasive answer that looked 

like truth: and look like truth it must tQ deceive. Then 
t , 
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we win abandon evasion from henceforth, if it is so 
easily distinguishable. Let the answer be ''true to the 
ear but false to the heart." Truth is truth. Yes, and a 
lie is a lie, whether it look true or not, or whether it be 
partly true. I am not writing for dishonest persons, 
and do not suggest that the answer should be anything 
but strictly substantially true. All I am contending 
for is this, that it is not so easy as you may suppose to 
frame a true answer that is not capable of being twisted 
against you; and when you are called upon for an 
answer, the question is how to frame it so that it shall 
contain your exBjCt meaning and nothing else. Here 
lies the difficulty— Jones or no Jones. Your interroga- 
tor may know his work and be skillful in the art of 
fencing with language. It is not so difficult to express 
our views to men who desire to understand us ; it is not 
so easy to do so if men a>re resolved to misunderstand 
us. You must speak, therefore, always with the fear of 
misinterpretation before your eyes : and it is this possi- 
bility of misinterpretation that causes one difficulty in 
framing an answer to a lengthy and, it may be, com- 
plex question. 

He is a poor tactician who asks fishing questions, and 
must have what is called a flshv case when he does so. 
With such anglers it is not my business to deal. They 
are clumsy creatures at the best, and as easily dealt 
with as the uninventive rogue who attempts to practice 
upon you the "confidence trick." If a man can be 
caught by such shallow artifices he is beyond the pale of 
instruction, and only entitled to commiseration. I don't 
write for fools ; and those who can be deluded into the 
belief that they can pick out the card, select the thimble 
which covers the pea, or find the loop which will " hold " 
in the garter, are entitled to no consideration and 
deserve to lose their money. 
We/'the children of this generation, " who desire to wal^ 
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b J the light of common sense, being now on the other side 
of the interrogatories to that we occupied in the last 
chapter, have just time to look about us. There stands 
our disconsolate adversary waiting for his answers. He 
has put himself, if he be not a very adept at concealment^ 
in so strong a light that we can examine every weak 
point about him, we can see him although at present he 
can't see us. We can see every wrinkle in his brow. 
We always believed in our ca^se, but would have settled 
amicably if our opponent had been agreeable ; now that 
we know the weakness of his hand we will wait for 
the verdict. 

But may he not be asking questions to throw xm gB 
our guard? 

No ; it is never worth while to do that. An BDSwer 
may throw you off your guard. A question can very 
rarely do so. Finessing of that sort would not deceive 
a good player, and if it caused a momentajry embar- 
rassment it would never affect his play. He adheres to 
the rules and takes his luck even when playing against 
a sharper. But let us assume a fairly good case on our 
part and sensible interrogatories on that of our 
opponent. 

Here, I say, caution and reticence : speak the truth 
but not too much of it. "Answer ; ' ' that is all. You 
are not asked to give arguments or to make a speech. 
Some question as harmless as a cuckoo's song may be 
asked just to see what you will say. Answer the ques- 
tion and say nothing. But it ia just possible that 
some apparently superfluous answer you may give will 
end the case. Here, then, is your opportunity. It will 
be honest and not unprofitable. 

The most dangerous question that can be put in 
interrogatories and one not open to the multitudinous 
objections that can sometimes be taken to others, is 
one that goes to the Partys Jjionrfed^ge— when his 
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knowledge of matters \b relevant to the issue. It is of 
no consequence what time a plaintiff or defendant may 
take to answer that, or whether the question be writ- 
ten or verbal, the reply must be the same. There can 
seldom be a mistake in putting the question, although 
it may be a mistake to put it through the cum- 
brous machinery of interrogatories. But to this 
question there must be no equivocation. It might be 
fatiSl to the case. The person interrogated can answer 
and must. He would have to answer it in the witness- 
box, and the reply he would then make must be given 
to the interrogatory. If it puts an end to the ca^ie, so 
much the better for all parties ; a happy issue out of an 
tmnecessary quairel. 

A cause that will not stand interrogatories must be 
a bad one: and a good case that is spoilt by the 
answers to them must have foolish sponsors. 

There is one thing that should be borne in mind 
when this stage of the proceedings is reached : and that 
is not to attempt to give your opponent a stab by 
your answers. It is bad in form, foolish in poUcy, 
malignant in disposition. 

Again, "I don't know" is one of the simplest of 
answers, and infinitely better than a long paragraph of 
rigmarole which is intended to show that you don't 
know. A straightforward statement is better than 
argument. Not only so, there may be something in 
your affidavit besides ignorance. 

I have known answers sometimes take a satirical, 
sometimes a witty or humorous turn. Clever, 849 Uterary 
efforts, no doubt, and irritating in their pungency, but 
they were not answers, and therein were deficient in sub- 
stance. The merest novice should remember that he is 
not writing the dialogue of a sparkling comedy, and 
that his client is not to be called upon to swear to the 
truth of a bundle of epigrams. 
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There is another rule that should be implicitly fol- 
lowed. There is scarcely aoi instance in which it can be 
violated with impunity, and yet how often it is foolishly, 
I might almost say wUlfully, disregarded. The rule is 
this : 

No answer should be given that will not stand the 
test ofcross-^xajnination. 

A skillful interrogator, instead of destroying the 
effect of his cross-examination by interrogatories, will 
lay the foundation for it. But, ma<rk you, there he will 
leave it, at the foundation. Only the concrete, my 
Mend, no plan of the superstructure, not even an indi- 
cation of the material. Nothing shows above ground. 
That is the difference between him and the gentleman 
who cross-examines his case out of court by written 
questions. He wants an admission which he knows you 
will make and must make ; he wants it, too, at his own 
time and in his own form, and he gets it. 

He wishes to pin you down to a statement : he does 
so— fixes you as nicely and completely as a trussed 
goose. It is no use to kick. You are on the spit. He 
never, in fact, does more than examine-in-chief, so as to 
obtain from you certain specific admissions or denials. 

"Now, Sir," he asks in cross-examination, "haven't 
you said in your answers to interrogatories so and so? " 

Too true. Then comes the cross-examination. 

With the witness-box in view, then, let the answers 
be brief and as strictly accurate as possible. No outline 
of truth will serve where the question asks about 
details. Suppose an interrogatory to this effect : — 

"Did you go to the races at Chantilly, on Sunday, 
the 7th August?" 

Ans. "I did not." 

This answer we will suppose is strictly true to the 
letter, and being true, what could the interrogator 
want more? 
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He wants nothing more, good, easy man ; but pres- 
ently we shall see whether a Uttle more might not 
have benefited your case. You have answered by the 
card, concisely and truthfully, so far as your answer goes. 
But is the test suggested satisfiEictorily fulfilled? Will 
H stand cross-exsaniDation ? Here is the cross-examina- 
tion, and you may judge. 

" Have you ever been to Chantilly ? " 

"Yes." 

"On a Sunday?" 

"Yes." 

" Were the races taking place? " 

"Yes." 

Then the answer to interrogatories is read to the 
jury, who cannot help thinking what a deliberate liar 
the man must be. No explanation, no shuflling, no 
advocacy will get over this. It was a blunder in the 
procedure, and may lose the too clever practitioner the 
verdict and his client. 

Many interrogatories are so silly that itneedsnoword 
of advice as to the mode in which they should be dealt 
with. Answered they must be, unless they come within 
the rules that exempt you. In almost all the relations 
of life it is foolish and often mischievous to answer 
upon imperfect information. Half our quarrels com- 
mence with this kind of tittle-tattle, and nine-tenths of 
the slanderous reports that get into circulation owe 
their origin, not to malignant invention, but to a fool's 
tongue. 

If this is so with reference to things of no importance 
except as they may become so by growth, what must be 
said of the care and caution with which any statement 
should be made in an answer to interrogatories? A 
man thinks he knows something from report; he 
doesn't know it at all. All he knows is that somebody 
has said so-and-so, and he doesn't even know for certain 
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what it was—for "somebody" will deny it the moment 
he is brought to book. 

There are two proverbs which seem peculiarly appU* 
cable to frivolous interrogatories ; they are these : 

"Answer not a fool according to his folly, lest thou 
also be like unto him." 

" Answer a fool according to his folly, lest he be wise 
in his own conceit." 

And yet all are not fools who draw foolish interroga- 
tories. The clever man caoi adapt folly to his purposes, 
but from whomsoever it come, and howsoever foolish 
the question, it will require a wise answer to prevent 
both its language and meaning from being perverted. I 
will add one word more ; an answer to be true must be 
an answer in substance, and not an evasion in words. 
The law in this matter will take care of itself, but 
sometimes the "good man's" conscience wants a little 
looking afcer. 
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CHAPTER XVn. 

DISCOVERY AND INSPECTION. 

We come now to a very mteresting stage of the pro- 
ceedings before trial, and one which possesses special 
value for the practitioner. 

I would say, in the first place, that no honest liti- 
gant need fear to disclose his documents ; the terrors of 
discovery are only for the guilty, and there is so much 
fraud in many persons who defend actions, to say 
nothing of those who bring them, that every lawful 
means should be used without scruple that may lead 
to its detection. I am neither for a mild war nor for a 
warlike peace. If you mean fighting at all, off with the 
gloves ; and if you don't mean fighting take off the 
gloves in order that you may shake hands. Therefore, 
without scruple, send your spies into the enemy's camp, 
peep into his private cupboards and inspect his deeds, 
so far as the law permits. The spies you send, unlike 
those in war, can do no harm to you, nor take harm 
to themselves, they cannot betray, nor can they be 
taken prisoners, altiiough I have Imown them take the 
whole of the forces of the enemy captive. 

In searching after truth by means of this simple 
process, which no philosopher possesses, you will often 
light upon a valuable falsehood. Fraud, treachery, 
deception, forgery, perjury are a few of the specimens 
which you will sometimes find embedded in your 
opponents' archives. But remember, a big viUain must 
be taken unawares. The man who does not stop at 
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perjury will not let you discover the evidences of it if be 
knows you are coming. Something more, then, than 
the means which the law affords you is required. You 
must be possessed of the requisite skill and tact to 
employ those means with advaoitage, even as the 
detective, in pouncing upon the smasher, takes care 
to have him unawajres, so that the counterfeit coin may 
be found in his possession. 

With regard to the law and the rules relating to this 
important branch of procedure, I cannot do better 
than refer the reader to Mr, CSsLrence John Peile's 
valuable book on The Law and Practice of Discov- 
ERY, which contains an appendix of Forms and Orders. 

Speaking on the subject of Discovery and Inspection 
to my friend Mr. Nathan, of the Midland Circuit, who 
has had special opportunities for estimating its utility, 
he kindly supplied me with the following observations 
and examples ; I give them in his own words : merely 
adding that all affidavits require the most thorough 
inspection. Not that they are invariably false, I am far 
from suggesting that; but they Sire often cumbrous, 
indefinite, and uncertain in their meaning, through the 
imperfections of language ; truth doubtless runs through 
most affidavits, like the vein of gold in the quartz, but 
there is generally such a precious lot of quartz ! 

^' There is no step in the preparation of a case the im- 
portance of which is more generally underrated than 
this. You are entitled to discovery on oath of every 
scrap of paper in the possession of your adversary, in 
any way bearing on the matter in question ; and having 
obtained such discovery, to inspect and take copies. In 
very few cases indeed is it at all clear that documents do 
not exist in his hands, an Sicquaintance with which 
might not either enable you to win a doubtful ca^e, or on 
the other hand by a timely surrender to avoid a dis- 
astrous trial." 



106 SEFOAS TAIAL 

*' Never make sure that this is not the ease, and with 
rai-e exceptions you should pay your five pounds de- 
posit, and exercise your right. If it is only for the pur- 
pose of furnishing your counsel with an intelligible 
account, and enabling him to open his case in clear, con- 
secutive narrative, your money and trouble will have 
been well laid out. Remember that an affidavit of 
documents is one of the rare statements in the world 
in which there is a strong probability of your get- 
ting the whole truth, and nothing but the truth. 
By the time your shot is fired, the papers in all 
probability have been tied up into a bundle and put 
into the office of the solicitor on the other side, and he 
dare not, if he would, keep anything out of the affidavit 
that ought to be in it. If he does, the effect on his case 
would be disastrous." 

" One experienced junior whom I know always keeps 
his adversary's affidavit of documents open on the desk 
before him at the trial. If something is pulled out 
which wa49 not included, there is an immediate explosion 
of righteous indignation, which is caught up by the 
Bench and communicates itself to the jury.'* 

"On a doubtful question of fa<jt,give me the side that 
has caught its adversary quibbling on the affidavit. 
Probabilities will be gaily disregarded in favor of that 
side." 

" When you have got your affidavit, your inspection 
must not be conducted by your office-boy. A few stray 
jottings in pencil on the ba<ck of a note, a little innocent 
erasure or interlineation in a copy, the date of a stamp, 
or the filling in of a counterfoil in two different inks — 
discovered and carefully noted when the documents 
were inspected, I have known each of these trifies give 
the key to a fraud and decide the result of a litigation." 

" Before taking out your summons, reflect well what 
will be the result of a similar summons against jou; 
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because these friendly steps are invariably reciprocated. 
It follows again, that it is your duty to make sure you 
have seen and considered every piece of paper your cli- 
ent has, or will let you see (two very different things, by 
the way), before you give his adversary the cue to ask 
for discovery. Then, if your client deceives you in the 
matter, he will lose his case; and it will serve him right." 

"A very important point to be borne in mind is 
when to apply for discovery. On this my experience is, 
as a general rule, the later the better. The object, you 
must remember, is two-fold. The ostensible pui-pose is 
to enable you to instruct your counsel at the trial as to 
the whole of the documentary evidence that can be 
adduced on both sides ; to be in a position to explain 
any apparent difficulty that may arise from the produc- 
tion of inconsistent documents. In other words, to 
guard against surprise. The real motive is more often 
to discover grounds for suggesting concealment or un- 
fairness on the part of your adversary, and so to 
influence the decision— I will not say prejudice it— in 
your favor. Because it is a fair inference to invite a 
jury to draw that a person who has sought to conceal 
or falsify the evidence or misrepresent the fsuciM has also 
been the party whose conduct has been to blame." 

"Therefore never a43k for discovery of documents 
before your adversary has, by some affidavit or plead- 
ing, committed himself in the action to a definite ver- 
sion of the transaction in dispute ; if possible, not till 
he has been interrogated ; and your counsel, if he is 
worth his fee, will have taken care in interrogating to 
feel his wav carefull v, and force the other side to commit 
themselves very definitely to a statement of facts and 
motives and negotiations and conduct." 

" Then is the time to obtain discovery, with the view 
of finding documentary evidence to contradict the affi- 
davits or pleadings of the other side." 
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" You will sometimes find, especially in cases of debt, 
where an affidavit has been prepared in opposition to 
motion for judgment under Order XIV., Rule 1, that 
your opponent's allegations vary. The case looks dif- 
ferent when it hcus been brought into counsel's chambers, 
and he advises that the story, which wa<s good enough 
to stay the hand of the Master on a summons to strike 
out a defense, will not do as a real defense to the action. 
But the first statement is nearer the unadulterated 
truth, depend upon it. If the case requires it, you inter- 
rogate, with the object of pressing the defendant back 
upon his original position. But this interrogating, if 
skillfully directed, will leave a little loophole for evasion, 
and if the defendant is not strictly honest he w ill creep 
into it. I have often provided an adversary with such a 
'golden bridge, '^then comes the time to inspect his 
papers and books. Ten to one his ^ hole ' turns out a 
veritable trap." 

" The same reasoning applies to a ' defense byway of 
counterclaim.' The general feeling of grievance which 
a party feels who has got the worst of a transaction, 
quickly develops under the eager partisanship of his 
solicitor into that fearful and wonderful product of art, 
the ' pleaders' counterclaim.' How soon it takes to get 
the lay client to believe in the facts necessary to sup- 
port a counterclaim depends on many circumstances. 
When he is fairly ready to swear to them, interrogato- 
ries may pin him, and the inspection of documents 
affords a useful means of testing the answers to interro- 
gatories." 

" In a case of great importance, where the opponent 
has not cdready inspected your documents, and you 
don't wish him to ; and where you are advised that it 
will be of great importance to see his— it is sometimes 
worth while to delay your summons till a very short 
time before trial— in fact, till after you have taken 
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advice on evidence. It is risky, because some of the 
judges, and even one or two of the masters, have really 
had considerable experience in forensic tactics, and not 
forgotten what they have learnt. With regard to your 
duty as to answering discovery sought by the other 
side, I can only counsel the most absolute candor. 
Do not be over hasty to set up a plea of privilege, even 
if it is possible it may be supported. Except counsels' 
briefs and instructions absolutely given to you as 
solicitor in the course of the litigation, it seems to me 
there is nothing you ought to refuse to produce, and 
nothing the refusal of which will not do you more 
harm than its production. You of course are abso- 
lutely bound to inform the other side of the existence 
of every book or document you know of, in your pos- 
session or that of your client. You are bound, I think, 
to go further, and see that your client performs his 
obligation to discover without quibbling and without 
reserve. I have known desperate fights over the pro- 
duction of business books ; sealing up pages, on the 
plea that the opponent is a trade rival and might be 
seeking to find out something about customers or 
accounts. This struggle often avails in chambers, and 
there are even reported decisions supporting such a 
contention— very good. But the reports are silent as 
to what happens afterw€u*ds, at the trial. Next to 
seeing my adversaries' cards, the best indication to me 
of his weakness has always been to find out what cards 
be is most anxious to conceal I have a distinct recol- 
lection of a case in which privil^e was successfully 
claimed in chambers for a particular cost book. Trade 
secrets would be revealed if it were produced." 

" It seemed to me that the ' master ' was wrong, and 
that the plaintiff had been acting in a fiduciary 
capacity, and was bound to let us see the entire record 
of his transaction— but I did not advise my client to 
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appeal. I made a mental note, and had a little talk 
with my leader in consultation^ and when the trial 
came on the book was gradually elicited in cross-ex- 
amination—struggled over— painfully opened, and 
eventually came out as the record of a fraud by which 
a price was charged us as paid on our account, while 
it appeared that the payments wei^e all fictitious, and 
consisted of equivalent allowances made by (not to) 
the persons with whom the plaintiff had been dealing! 
Verdict for defendant/' 

"In another case, defendant, in an action for illegal 
distress, produced, on inspection, a rent receipt book, 
with pages sealed (they related, forsooth, to payments 
by other tenants, and we had no right to know what 
were the landlord's terms to other people). It was a 
small question, and it is possible the importance of the 
book might entirely have escaped us. The real ques- 
tion between us was the authority of the bailiff for 
certain illegal acta not apparently within the scope of 
his general authority. The red sealing wax fascinated 
my client, and he developed an unreasonable curiosity 
to know what was behind it. Oddly enough, the first 
of the sealed pages turned out to contain a schedule of 
instructions to bailiffs, recommending some of the 
very steps which we complained of, which were clearly 
illegal, and which we had no other means of proving 
to have been authorized by the defendant. When this 
was found out at the trial he quibbled about the hand- 
writing till he was forced to axlmit it was that of his 
step-son, who was not to be called as a witness because 
he had nothing to do with the case." 

"General result: if you produce, produce fully. 
One or two illustrative cases from actua 1 experience of the 
value of discovery may not unprofitably be appended." 

" I.— Proceedings in bankruptcy to impugn a credi- 
tor's right to retain goods taken from the bankrupt," 
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" This was a curious case, because there was not the 
slightest doubt that the omission to disclose the 
important document was due to the merest accident. 
There had been no discovery, but the solicitors in a 
friendly manner had communicated to each other all 
the documents tbey thought material." 

"The trustee in bankruptcy was perfectly right in 
conceiving that the document he had seen, and which 
was the only one thought of importance at the time, 
was an informal bill of sale and entirely invalid. But 
he wished, when it was all over, that he had obtained 
discovery, and found out that thei-e was another docu- 
ment executed two days afterwards, explicitly aban- 
doning the security of the first and substituting a sale 
out and out, with possession taken thereon." 

**It was not till the hearing that it occurred to any 
one that this second document (which was very infor- 
mally drawn up, and had really been forgotten by every- 
body) really established an unimpeachable title in the 
creditor." 

"II.— In an action for infringement of patent this 
occurred. Counsel for plaintiff was convinced that the 
patent was invalid, and doubted even whether there 
had been any infringement. The clients were more san- 
guine and insisted on going on. It seemed, however, 
that when our people sent somebody to buy the article 
complained of as an infringement, it was invoiced to 
him as a 'patent so-and-so '—call it 'cap.' Now, good 
or not, our article was known in the trade as a * patent 
cap,' and the thing furnished looked undoubtedly very 
like ours." 

"Not believing much in my main case, I made this sale 
the subject of an additional claim in the action in the 
nature of damages for deceit. The defense as to this 
waa that it was an inadvertent misdescription by a 
clerk, induced by the crafty wiles of the purchaser, who 
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wanted to make a cause of action. Interrogatories 
thereon. Answer on affidavit to the same effect, with 
considerable exuberance of asseveration. The sale was 
a solitary instance ; never before or since, &c. &c. * Pat- 
ent cap' meant really something quite different (whicli, 
by the way, had not been supplied to the purchaser— 
that was the mistake of the clerk). Nobody had ever 
heard of the term as applied to the plaintiff's culiicle— in 
fact, nobody had ever heard of the plaintiff's article at 
all. A little more, ajid he would have sworn the plain- 
tiff never existed . In fact, a more terribly compromising 
affidavit, if it didn't happen to be true, never was sworn 
to. Then, at the very last moment, we shot out 
our summons for inspection. Alas I poor defendant. 
Thirty sales entered in his own handwriting of patent 
caps. Not one of them— the caps— Ae had sworn were 
the real patent caps, but all turning out to be very 
much like the plaintiff's article (sales traced out, and 
the things themselves in court). Result, no verdict 
on validity; infringement held not proved. But fraud 
up to the hilt— damages nominal, but because of the 
gross lies in the affidavit, costs of the action to the 
plaintiff. If we had been in too great a hurry with our 
summons we should have been half ruined in costs. 
Rightly or wrongly, my client thought that if we had 
shot sooner, and given our axJversary time for consider- 
ation, the entries would have disappeared from the 
books. But people are very suspicious." 

"III.— Sometimes the whole result^ of an action 
depends on a date. When this is the case any degree of 
inquisitiveness is justifiable, and it is impossible to indi- 
cate what document may not contain evidence, or a 
clue to evidence which will be decisive. In one case, 
certain negotiations took place through a solicitor. 
Both parties to the negotiations were desirous of 
upholding their validity against a third party. They 
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were valid if concluded before a certain day. Discovery 
sought, and granted, and solicitor's bill of costs rather 
prominently discovered, charging attendance on the 
signing of agreement well before the crucial date. Not 
satisfied with this, the inquisitive counsel for the 
impugning party took out a summons for discovery of 
the solicitor's diary. A great deal of argument as to 
whether or not this was a document under the control 
of his client— eventually decided (I think wrongly) that, 
under the peculiar circumstances, the entry of that par- 
ticular attendance must be discovered, but order (also 
not very wise) at the urgent instance of the solicitor to 
seal up all entries not relating to the business in qnes- 
tion:' 

''This urgency so impressed the inquisitive counsel 
that at the trial the seal was removed; so that so- 
licitor might ' refresh his own memory ' by considering 
the sequence of events on the material days. It 
turned out that the entries were not exactly consecutive 
in time— jotted down, as the solicitor very properly 
explained, from time to time, as it occurred to him, 
to make entries. No great point could be made of 
this. But what put an end to the case was the dis- 
covery of a canceled entry Ave pages later, without a 
written date, it is true, but coming in about the order it 
would have occupied if the transaction really took 
place at a proper date for it to be invalid." 

"A great deal of this was blotted out, but what 
remained, curiously enough, contained a legible sen- 
tence in the same words as a long sentence in the 
previous entry. The erased entry was duly explained 
in the box as relating to quite another somewhat sim- 
ilar business, which had been struck out of the books 
because the clients in that transaction had not gone on 
with it ; and that may have been true. But the jury pre- 
ferred not to believe it, the coinddenoe was too strpng." 
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CHAPTER XVIII. 

AS TO THE PRODUCTION OF DOCUMENTS. 

As the familiar terms of the different stages of an 
action suggest chapter after chapter, it almost seems as 
if every stage were more simple than the last. What 
can be easier than the production of documents 7 I will 
tell you,— the non-production. *• I thought you should 
produce everything," says our simple-minded friend. "I 
thought you should produce nothing," says another, 
" which you are not obliged to." 

Both wrong. If inspection of your documents has 
been had you will have no difficulty in finding out what 
the other side requires you to produce; the difficulty 
will arise when you come to consider what you want 
yourself. This seems so simple a thing as to be scarcely 
worth mentioning. Nevertheless, good cases are lost by 
carelessness in this matter. Do we not know that it is 
what aeems to be rather than what is which wins? 

If your case is one of contract, which depends in 
great part upon documentary evidence, it is always 
dangerous to keep back any document, on the ground 
that, strictly speaking, it may not be relevant, but upon 
which observations may be made by the other side sug- 
geetive of a motive for witbbolding it. 

Nothing is more damaging to a cause than suspi- 
cion. If a doud like that rests upon it, the facets will 
either be invisible or appear in a distorted form. " Why 
was not such and such a document produced? We 
should so much like to see it I " This is old-fashioned 
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advocacy, no doubt, but it is ofteu only too effective. 
It contains the semblance of an argument, with a sug- 
gestion of knavery; and juries, who hate the very ap- 
pearance of trickery, will often decide in favor of the real 
trickster. 

Let me mention one or two mistakes which have 
occurred under ray own observation, and which will 
show how multitudinous they have been in general. 
Urst : Account books not produced. Why? The answer 
is the most usual one, but gives the worst of all possible 
reasons, " No notice has been given to produce them" 

Imagine, if you can, the value of that answer to the 
other side, who no more wanted the documents than 
they did your family Bible. They have got all they 
wanted, namely, your excuse for not producing them. 
Let that excuse be coupled with some slip in the cross- 
examination of your client, and there will have been 
brought about one of those wonderful chances which it 
is supposed no human foresight could perceive, and the 
probability is that you will lose your verdict. 

Secondly: The heedless production of documents 
which have never been asked for or required, but which 
have seemed to strengthen the case for the other side. I 
have seen documents which have been inadmissible as 
evidence thus produced; it not unfrequently happens 
that though something is not strictly admissible, when 
once it gets in, by whatever stealthy means, it cannot 
be excluded. You caji more easily keep six men from 
getting into your house than turn one out. I would 
like to know, too, how you ca»n turn anything out of the 
mind of the jury ? What is not admissible as legal evi- 
dence, may often be admissible as a prejudice. 

Thirdly: Matters called for (merely for the sake of 
discussion) which were inadmissible, but which, like evil- 
disposed trespassers, have got in, during the scuflBe, 
and lost the case, 
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It is a great mistake for a solicitor to make too in- 
genuous a display of his documents in the presence of 
the other side, as though he were exposing them at an 
exhibition. 

Fourthly: A ease lost for want of evidence which 
was carefully locked up in the plaintiff's office. 

These are only a few of the mistakes that are con- 
stantly happening ; others will, no doubt, occur to the 
intelligent reader. 

" No notice to produce" is a legal excuse for not pro- 
ducing ; but the excuse is more damaging in ninety-nine 
cases out of a hundred than the documents themselves 
would be ; and for this reason : the documents, as the 
other side must be presumed to know, are useless to 
them ; had it been otherwise, they would have given you 
notice ; and your not producing them shows that they 
are at leafit not evidence that strengthens your ccuse. 
Couple that fact with the seeming fact that you are 
afraid to produce them, and you have raised at least 
one suspicion against your case, and no little doubt as 
to your honesty. It will not take much declamation to 
show up your conduct to the jury, and to convince them 
that a man can have little confidence in his cause who 
clings to a miserable technicality to support it. 

How carefully, then, should a solicitor be upon his 
guard, in the midst of perils such as these I Production 
and non-production alike dangerous, because capital 
may be made out of both ; but chiefly because a blunder- 
ing manner of doing the right thing may sometimes be 
as fatal as doing the wrong one. 

All mere technicalities are a poor shelter at the best, 
and the drips from the tree will wet you through as 
soon as if you were in the open air. 

So, then, you may be right in your premise, sound in 
your argument, and altogether wrong in your con- 
clusion. Taking advanta^ of a technicalil^ does not 
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look right ; and the moral of it is this, so fax> as I can 
make out, that it is sometimes much more advan- 
tageous to appear honest than to be so ; and that even 
a rogue knows the value of candor, while an honest 
man very often underrates it. 



- I 



US BEFORE TRIAL. 



CHAPTER XIX. 

SCIENTIFIC EVIDENCE. 

There ifi a learned semblance about this heading 
which is rather captivating, but after all, there is not 
much either in the semblance or the reality. It is 
astonishing how few cases there are where scientific 
evidence is necessajy ; and where such evidence is called 
it is astonishing how unnecessary it seems to be. 

But assume that there is a case which does not seem 
capable of resting upon ordinary facts, and being some- 
what bewildered with details, requires a scientist's 
opinion. In the first place, the solicitor must prepare 
to face the fact that there will be a dozen such scientists 
with as many different scientific opinions. But I have 
nothing to do with the ip volution of theories, or the 
differential diffusiveness of opinions. I hope these are 
scientific expressions, or, at least, that they bear a re- 
semblance to them. All I am concerned about is, that 
upon the supposition that I am to be in the case, I 
should advise the learned solicitor to this effect :— 

Scientific evidence, to be of the least use, should be 
as unscientific as possible. Even with a jury of special- 
ists, which you never have (and, in the interests of 
justice, I hope never will), this advice would not be 
unnecessary. The expressions of the scientist are, as a 
rule, always varying. As soon as a particularly fine 
word is imported, it is appropriated. Whatever may 
be exact about science, its language is everlastingly 
changing. Therefore, all the scientific evidence which 
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you intend to give should be translatable and trans- 
lated into common English ; and so far as I have been 
able to ascertain, there is no difficulty about it. The 
longest and most leaomed scientific word must mean 
something, which is comprehensible to the finite mind. 
If so, and there is a word for it in English, that is the 
word you will require ; the word wbicb the jwry will 
understand. Aye, and the judge, too, if you come to 
that. Almost all technical language is but a learned 
adaptation of the ordinary forms of speech. And you 
had fai* better use the language of Chaucer than that 
of Homer. A doctor could put all the phraseology of 
his art into intelligible English. I wonder what he 
called a bruise before ecchymosis was naturalised? 
The inventor of a machine can describe every part of it 
without an unintelligible word. The chemist can trans- 
late the names of his simples and compounds into such 
expressions as the jury can comprehend. The effect of 
poisons upon the human system can be described in 
English, as also can the various organs of the body, 
their respective functions, and their possible derange- 
ments, together with nerve centers, disturbances, 
complications, and all the rest of it, so tb&t the jury 
may understand what yon are talking about. If they 
cannot? The question needs no answering. What is 
the use of your scientiSc evidence? 

In all sciences there is a pronenees to pedantry, and 
an unconsciousness of it on the part of the professor. 
He speaks in the box as if he were addressing his pupils. 
It is the solicitor's duty to make him speak as if he 
were addressing twelve men who wanted to understand 
the case. But before the professor can do this, he will 
want a considerable amount of coaching. So will the 
learned counsel. And the point I am coming to is 
this : if you want to do your client any real service by 
scientific evidence, translate it first of all into plain 
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English, on your brief, for the benefit of counsel. And 
then, if the learned scientist cannot condescend to the 
language of his mother tongue, the learned counsel can 
translate it from his brief by means of leading ques- 
tions. 

But I would give little for the case that requires 
machine-made words and profound learning to bolster 
it up. It is almost like a quarrel among the angels 
and a reference of the matters in dispute to a mortal 
tribunal. 

So many of us are but dust and ashes, that you can 
scarcely expect us to possess the understandings of 
supernatural bdngs. But are we not almost every day 
having sdentiflc evidence? Doubtless. Is that an 
answer to my suggestions? If 3'ou don't translate it, 
you may as well have a bee buzzing aroimd the witness 
box. You know little of human nature if you suppose 
a jury decides upon evidence given to them in an 
unknown tongue. If they do not, they find a verdict 
upon what seems to them the merits of the case. And 
then what becomes of your scientific evidence? 

But the opinions of the illustrious learned are sel- 
dom of any value, for this reason : there are generally 
six on one side and half-a-dozen on the other. And 
when opinions balance like that, is an unscientific and 
unleaomed man to throw in his opinion for the purpose 
of making one side preponderate? If so, he decides 
Dot only unaided by the scientiSc evidence, but in spite 
of it : and may decide unjustly by reason of the confu- 
sion which it produces. Two scientists may swear to 
directly opposite opinions without the least refiection 
upon the veracity of either. Mere facts seem to be out- 
side their calculation. 

Take an example : a witness says, in his opinion, a 
machine of a certain construction would not be 
capable of performing the work which the plaintiff has 
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Bwom it did. He is asked whether the fabric which is 
produced and sworn to as having been made by the 
machine h£ts no effect on his opinion ; he cooUy answers, 
"not the leafit." Not only this, but he will entertain 
you with fifty learned reasons why his opinion is cor- 
rect and the fact wrong. It was proved to demonstra- 
tion by scientific witnesses that a railway engine 
could not possibly travel at twenty miles an hour, as 
the wheels would be forced round without progressing. 
It was demonstrated by scientific witnesses that no 
steamer could possibly ^averse the Atlantic. Science 
must have drawn a long fa^ce when she saw the first 
vessel steaming away in the distance, leaving her to 
stare at the smoke in its trail. 

You may do anything with theories when you are 
not hampered with facts. 

You will find much of this kind of evidence in the 
tintinnabulating doctor, who knows much more of 
anatomy than of human nature, and seems often 
rather to divert himself with the possibilities of lan- 
guage, than to devote himself to an explanation of its 
meaning. Theories are often exquisitely beautiful, but 
practical results are facts, and a single fact will out- 
weigh them all. 

If scientific evidence must be had the solicitor should 
make the best use of it out of Courts and take care it is 
not made the worst of in. 

I trust it will not be supposed from these observa- 
tions that I would ignore the opinions of the learned in 
science or art : far from it : their knowledge must ever 
be invaluable when it is applicable, but in most cases 
it is useless, because it is inapplicable. Where it is nec- 
essary it must lead rather to confusion than deamess of 
judgment if expressed in language which is unintelligible 
to ordinary intellects. I have seen juries over and over 
again bewildered instead of enlightened, and this when 
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a simple queetion of fact had to be decided. I may add, 
in conclusion, that if you have a bad case in fact 
there is nothing like a large quantity of scientiflc opin- 
ion to muddle it. 
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CHAPTER XX. 

WHY WAS THIS WITNESS CALLED? 

I wish now to anticipate somewhat, for the purpose 
of showing what sometimes happens when a cajse has 
been ill prepared. 

Having gone through the various processes which 
lead up to trial, I would suppose, for the sa.ke of illus- 
tration, that we are in Court, and that our case for the 
plaintiff has been getting on fairly enough. The issue 
seems to have been kept welltothefore with all theminor 
issues like satellites in their respective positions. It has 
been a rather long trial, in consequence of the number of 
witnesses, and is anything but a certainty for the plaintiff, 
as you may suppose, from this cloud of witnesses hang- 
ing over the case. There is evidently a weakness some- 
where; it may be with the counsel, for aught I know, 
but I should certainly find a difl9culty in believing that ; 
for he is a modem counsel, and knows his advocacy a 
great deal better than the ancients did. He has got to 
the bar by hard study, and not by the convivial method 
of the old days. But whatever may be the cause of 
the interruption, suddenly you hear an angry voice 
exclaim : 

" Why was this witnees called? " 

You glance furtively and deferentially at the bench, 
and there is his lordship glaring at the junior over his 
spectacles I Poor junior, I suppose he was bom to be 
glared at I He is a kind of lightning conductor to his 
leader, aoid has to dispose somehow of the angry 
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current that occca49ioiiall7 flashes down from the 
bench. 

You may well stare, all of you, from "the leader," 
who has just come m, to the junior articled clerk, who 
has come to get a little experience as to the conduct of a 
case in court. He has come like David, leaving his 
sheepskins, to see the battle. 

Now, let me pause to give you the usual word of con- 
solation; did I not warn you, over and over again, 
both when you were taking the proofs and when you 
were advising on evidence? 

It's a terrible scene this, especially when the case is 
trembling in the balance : a regular block, like the unex- 
pected pulling up of an express train. All heads are out 
of the windows in a moment to see what's the matter. 
The jury are already thinking all kinds of damaging 
things. The train is certainly at a standstill : and the 
solemn voice once more breaks the dead silence, "Why 
was this witness called ? " "A mere waste of the public 
time." Judges are sometimes inconsiderate, and even 
cruel; they forget that they have been counsel them- 
selves. However, we have nothing to do with the mag- 
nanimity of the judge, only with the fact that a mistake 
has been made, which his lordship is determined to punish 
Avith the utmost severity. And we must not forget that 
he can hold over us the threat to deprive the poor 
client of his costs, even in the event of victory. There is 
something, therefore, to be done before trial, if we can, 
after ell our care, get into such a mess as this when we 
thought all danger was past. 

" I suppose," adds his lordship, " you have called this 
witness because you don't believe what your other wit- 
nesses have said." 

I have much sympathy with juniore; what would 
the world do without them, I wonder? It seems that 
he is responsible for calling this witness; he would 
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have been responsible, too, if the witness had not been 
called. Can't shirk his responsibility in any event. As 
for his "Leader," he appears to be about the only in- 
nocent person in the matter ; he has been out of coort 
the whole time and knows nothing about the case. He 
left; it with the greatest magnanimity entirely to his 
junior. How can he be to blame? He appears with 
wonderful good nature just at the critical moment to 
hear his junior blown up; and now, in the front 
row: — 

" He sits * mongst men like a descended god." 

However, the learned judge still glares, and the 
learned junior still succumbs; his lordship repeats his 
question with emphasis this time on every word. It 
sounds like slow music in a tragedy. But this shows 
the value of a leader. If he had been present the mis- 
take would not have occurred. 

The clerk, who " attends to the case," is in the wild- 
est state of excitement ; dismissal is the most favorable 
view he can expect his principals to take of his conduct. 
The learned leader, however, ever gentle, ever soothing, 
places his hand over the clerk's head in an attitude of 
conveying a benediction a>s though he were the clerk's 
bishop, and motions him to be quite calm. 

He then looks at the judge with a soothing smile of 
reassurance and the judge subsides. " Behind a frown- 
ing countenance he hides a" smile for the leader. The 
witness steps blushingly and discomfited from the box, 
and the junior takes heart again ; the managing derk 
breathes once more; order is restored, and the train 
moves on. Who shall say after this that a leader is of 
no use? He is equal to a break-down gang, whenever 
there's an accident. As for the junior, although the 
violence of the storm has subsided there is still a heavy 
ground swell rolling in his mind. He thought he had 
an excellent reason for calling every witness who wm 
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upon his brief. It was a matter of cause and effect^ as 
he considered. Yes : a mouse squeaked, and there was 
a clap of thunder ! 

The fault of this mistake lies somewhere; the witness 
was unnecessary, and the case has received a severe 
shock from the judge's anger. The fault lay with the 
leader^ whose duty it was to ascertain what witnesses 
were necessary, and to see that none were called whose 
evidence was superfluous. This is one of the matters 
that should particularly receive the attention of solicit- 
ors before trial. They are responsible as well for their 
materials as their workmen. No one can tell the dam- 
age a case may sustain by not running smoothly ; when 
it collides with the judge you are in danger of being 
telescoped, which means, I suppose, shut up. Careful 
preparation in every detail, then, is the only safe 
course; a single duty neglected, a little gap, however 
small, in the evidence, a witness too few, or a witness 
too many, and there may be an accident which you will 
not recover from on tlds side the verdict, if you ever 
should on the other. 
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CHAPTER XXI. 

OB8EEVATION8. 

Who hM not gazed with profoundest wonder at the 
amazing industry which ha^ been sometimes expended 
in the "observations" of a heavily-drawn brief? And 
who h8U3 ever known a literary composition receive as 
its reward so large an amonnt of profane criticism? 
What a recompense for the anxious labors of legal incu- 
bation I What a recognition of the powers of a brilliant 
imagination ! 

But who cares? Let counsel anatematizel The 
guilt of his midnight oaths will be upon his own head. 
The author cares nothing for his criticism, good or bad. 
He hsB exhausted his eloquence in the cause of his client, 
and if he has the mortification of knowing that his pro- 
duction will have fewer readers than that of any author 
in existence, he will have the satisfaction of reflecting 
that his performance will be better paid for than the 
works of most of them. But he has a greater satisfeuN 
tion even than this. He enjoys the clear conviction that 
if counsel will adopt his arguments the case is won. If 
his arguments could possibly fail, there is the vivid elo- 
quence, playful as the summer lightning, and almost as 
difl9cult to follow. You may talk of the platform, the 
pulpit and the "Forum," but none of them has ever 
equaled the eloquence of the tliree-l^;ged stool ! 

Now, some captious reader may imagine that I am 
making light of this kind of exercise. I assure him I in- 
tend nothing of the sort. I say most seriously, obser- 
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vations are not without profit, although eloquence is 
too often without appreciation. You can scarcely ex- 
pect a learned counsel, of any spirit, to have his elo- 
quence turned on for him in his brief. The supply may 
be good but not appropriate, or it may be strong with- 
out being dear. So, too, the declamation may lose its 
sparkling efTervescence by being kept in a large vessel 
like a brief and used second-hand. 

Observations, as such, a<re to be highly commended, 
but their value, like everything else that is precious, is 
in proportion to their scarcity. 

I, therefore, am the appreciator of observations, but 
I will show presently where my bitter grievance lies. I 
have sometimes thought while wading through a brief 
that many of the observations, pretty enough, to be 
sure, were like the little darting minnows that flash 
along the surface of the stream, while you are straining 
with eager expectation of a bite from a reasonable 
fish. 

But our practical question is, do unnecessary obser- 
vations in a brief do barm ? My answer is, "much every 
way." In the first place, they take up valuable time in 
reading. In the second place, they distract the attention 
of counsel from the real points of the case ; and, in 
the third place, if they axe relevant, they are obvious 
and therefore unnecessary. 

An advocate, if he can only make out his facts, gener- 
ally finds his arguments within them. He cannot pos- 
sibly see two facts without calculating their relations. 
Leave him, then, to his unfettered judgment, permit him 
to exercise bis own reason, and you will find that he 
will do his own work much better than you can do 
it for him. 

Again, while he is puzzling over your arguments, 
which may not be altogether sound, he may miss the 
real ar^ment in the case, 
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Facts are invaluable ; suggestions are often of great 
assistance, but no suggestion should occupy a whole 
brief sheet. Kit does, I consider it to have overgrown 
its strength. 

Again, as every fact has to be fitted in with a view to 
the general structure, and as every man must form his 
own design, the shape you may give to the particular 
poi-tion may not be in keeping with that of the advocate, 
and consequently, instead of assisting in the work, it 
may be out of place altogether. 

Not less important, from a worldly point of view, is 
the next suggestion which I have to oflFer. If you have 
a brief, which will take the readiest man five hours to 
read and note up, to say nothing of references to cases, 
let him have it before the case is called on. Always give 
him an hour at least to read a six-hour case ; I trust 
this is no extravagant proposal. 

No doubt prodigies have been achieved in the manner 
of picking up cctses as they proceed, but no such mira<;le 
hSiS ever yet been performed as that of keeping back 
the brief, and doing your duty to the client. 

Doubtless this evil is sometimes covered by zeal for 
the client's interest ; the solicitor hopes to the last for a 
settlement ; he is anxious to save hi^ client the fees of 
counsel, and is more likely to achieve a favorable settle- 
ment ifthe costs aire not too high. All this is sensible 
enough, but one thing is still paramount, and that is 
the clienfs interest. If he has a good caae, it ought not 
to be imperiled by the hope that your adversary will 
come to terms. If it is a bad case, or one of so indifferent 
a nature that you have no faith in it, the settlement 
ought long ago to have been airived at ; in any event, 
it is bad policy to deprive your client of the last chance 
of winning it. 

Whatever else may be neglected, this unohanging 
rule should be observed, that th^ ^voqcbte slifkU have 
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the opportunity of acquiring some knowledge of his 
case. Without it the best may be lost, and with it the 
most indifferent may be won. Let me make a passing 
observation on, another matter of no little consequence 
in the getting up of this brief. Very frequently the 
observations contain a great deal of pathos. Now 
pathos, however effective in an accomplished speaker, 
is never more out of place than in a brief. There is 
nothing in the whole range of advocacy more telling 
or effective on appropriate occasions; but there are 
times when the pathos of an advocate, and still more 
so of the solicitor's clerk, would be as much out of 
place a>s a water-cart on a wet day. Has ever a learned 
counsel caught inspiration from his instructions? Can 
you make a bla^e with dead ashes ? 

Exciting emotion is a matter of consummate art; 
the power springs, if it springs at all, from the facts 
you narrate, not from the tesirs you shed in narrating 
them, and the writer can no more communicate his 
feelings to the prosaic advocate than a monthly nurse 
could transmit her sentiments in a wheelbarrow. 

All pathos in a brief is absolutely a superfluous 
waste of feeling ; as also are the glowing panegyrics on 
the domestic virtues, and the angry denunciations that 
sometimes roll along the pages like imitations of thun- 
der on a teaboard. 

Again, let me say Facts ! Facts ! Facts 1 in a brief. 

All other things being equal, the counsel who knows 
his case best will win. 

One word more. While waiting for a settlement, 
don't let the enemy take up aJl the best positions. 

" Ready 1" is the watchword of soldier and lawyer^ 
and he is most sure who most distrusts his adversary^ 
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CHAPTER XXn. 

TOO GOOD A CASE. 

How is it yoQ sometimes get a case which reads so 
well that you think it impossible to lose it, and yet 
when it gets into the witness box the whole bar could 
not win it? Alasl like too many exemplary men, it 
looks impossibly good. But is it worth while to look 
so nice? Is it not impracticable piety? This is not a 
world of perfections, even in briefis: and anything of 
great pretensions is always suspicious. There must be 
human nature in you if you are a man, so there must 
if you a>re a brief. It would be a marvelous case indeed 
if aU the merits were on your side, and only the dam- 
ages and costs on the other. 

I hear someone answer, surely this is often the case : 
no doubt it is after verdict^ but I question whether in 
any well-got-up brief it can look so before. The possi- 
bilities of a case are manifold, and no counsel should 
ever be kept in the dark as to any argument that may 
be used against him. Not unfrequently these sugges- 
tions or arguments contain facets which are discoverable 
nowhere else. One never complains on reading such a 
statement as this : 

" It may be said on the other side " 

It looks so very innocent that you almost fancy 
yourself back again in the old days when you flour- 
ished your little whip with the pretty colors twisted 
roimd the hanAe, and rode your rocking horse in 
exultant idee. '' It maj be said I ^^ When yon see this 
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always look out for a dangerous fact. It sounds like 
the low quiet whistle of the burglar. And when you 
have made acquaintance with this little disturber of 
your peace of mind, ask if there are any more of them 
about. Just let us consider for a moment how an 
impossibly good case is made up, and we shall not 
wonder at the frequency of the warning whisper, or the 
midnight burglarious whistle— " it maj ibe sadd on the 
other side I " 

You will find that the impossibly good case and the 
impossibly good man are made of pretty much the 
same materials. To mention a few of them : Truth, a 
sufficient quantity to color a falsehood; Untruthful- 
ness, enough to impose upon the judgment without 
being appreciable by the understanding; Suppression, 
an unascertained quantity, varying in accordance with 
circumstances ; Insinuation, enough to arouse suspicion 
without betraying motive ; Profession of the most hon- 
orable motives— as much as may be requisite to cover 
the most dishonorable intentions. Add to these a 
tincture of strongly-flavoi'ed piety, and a plentiful pro- 
testation of the Christian virtues : you will then have 
an impossibility of goodness whether in man or brief. 

You will, however, labor under this disadvantage, 
that the brief will not contain the facts of the case; you 
win have some facts without attendant circumstances, 
and many circumstances which support no relevant 
fax*. The consequence will be that your witnesses, 
instead of supporting the case, will break it down. 
They will be cross-examined upon the real fBAsts and ad- 
mit them, while the imaginary ones will disappear by 
the same process. Every witness will contradict his 
own statement ; what he affirmed in the lump he will 
deny in detail. Whether he possess a conscience or not, 
he win have the fear of the penalties of perjury before his 
eyesi and in all probability instead of s^^^oring over he 
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will swear below the mark. This apology for a con* 
science will induce him to consider whether he shaU sell 
the plaintiff or himself; and, like a wise man, he will 
prefer his own interest to his neighbor's. 

A solicitor can make no greater mistake than that of 
too highly coloring the facts. No c^se is more uncer- 
tain than the one which looks free from doubt. Too much 
pains cannot be bestowed upon client or witnesses to 
prevent this. There is no excuse for calling any person 
who will let you down. Men are not such perfect actors 
that they can deceive you in conference, although they 
may deceive themselves. 

The strong parts of a case, as I before observed, will 
take care of themselves; they will see that you do not 
forget them: but take especial care that the small 
points do not obtrude themselves upon you in a false 
light, so as to make themselves appear larger than 
they are. Keep them to their just dimensions lest you 
should find it necessary to make your more important 
facts bigger than they can possibly be. Unless a due 
proportion be observed throughout your case it will 
present an unnatural appearance— and nothing dis- 
pleases the eye more than deformity. 
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CHAPTER XXm. 

THE BRIEF. 

"Howsoe'er 'tis strange, 
Or that the negligence may well be laughed at, 
Yet it ia true, Sir."— CjFmZwiiaa. 

This is the sum totaJ of all your labors. In this will 
be found the manifestation of your highest skill as a 
solicitor. Nay, much more than that ; for here is, in its 
arrangement, its order, its proofs, its terseness, its refer- 
ences, its unobtrusive observations, its suggestiveness, 
a piece of true advocacy on paper. It is a work of art. 
The care and skill with which some briefs are prepared 
excite my utmost admiration. The loose manner in 
which I have seen some put together, like eflSgies^unnat- 
ural as scarecrows, and almost as senseless— awaken far 
different feelings, and induce one to inquire why the case 
was ever taken up. There can be no excuse for an ill- 
drawn brief. 

Preparing a case for trial is not a mere matter of a 
few sheets of paper and a boy on a high stool. It may 
involve the destinies of a family, the prosperity of a 
community, the life of a fellow-creature ; nay, what is 
more precious to an honorable man, his good name and 
character. 

Is it possible, then, to overestimate the duty or the 
responsibility of the solicitor in this work? True, 
it may be an ordinary case, and by no means of 
the importance indicated ; but the most ordinary case 
should be conducted with the same care and skill as the 
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most extraordinary; the duty of the sohcitor is the 
same, although the consequences of failure may be dif- 
ferent. It may provoke a smile, if I say that every hon- 
orable practitioner in the law, no matter what his sphere 
may be, once embarked in a case, is carried far beyond 
the region of pounds, shillings and pence. His reputa- 
tion is guarantee for the faithful discharge of his duty, 
and he enhances his reputation by every new success. 
No man can do good work whose heart is not in it; 
neither painter, writer, solicitor, nor advocate. In 
addition to this, as regards the two last-named, they 
have the incitement and stimulus which are the result 
of a faithful allegiance to the profession to which they 
belong. But now I must lay aside my natural mod- 
esty, and, having undertaken to point out certain 
things which sometimes require amendment, I will 
endeavor to describe what a brief ought not to be. I 
have seen briefs which have been got up like cheap ra- 
zors ; they were made to sell, and not to shave. A well- 
drawn brief, I need scarcely say to a young counsel, is 
an interesting object ; and nothing is more tantalizing 
than an ill-drawn one— except none at SiU. 

Let us imagine a start at the Book of Ezra, with a 
peep at Buth in the field of Boaz, a glance at the Long 
Parliament, and a wind up in Bevelation I A story so 
composed would be devoid of art, and to a certain ex- 
tent would lack congruity. How could you expect any 
counsel to give a connected accoimt of incidents so col- 
lected ? Let the best advocate try it, and if he can make 
it interesting to the jury it will not be by reason of their 
intelligence. You might work your brain till your fece 
was as wrinkled and your head as milky as a cocoanut, 
but you would never understand the sequence of events 
or make a natural story. So much, then, for trusting to 
the genius of the three-legged stool 1 The facts of a com- 
plete story are almost always few. Every scene inUfe is 
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made up of a combination of very few events ; the most 
exciting are produced from causes undiscovered till the 
last scene is rea>ched. The «vent which is sometimes 
called a "mystery "is but the result of undiscovered 
causes; and 6ur ignorance is the only mystery con- 
nected with it. 

The facts of a case cannot be complicated, except by 
negligence in narrating them. The events of life (and 
the facts of a case are but some of them) are never 
complicated. All are natural, and in regular order, how- 
ever many or however various they may be. Complica- 
tion only means wa«nt of clear perception, or a perverted 
arrangement of them in our own minds. 

But an infant Hume on a high stool, with his powers 
of expansion and mystification, may leave your brain in 
the most cursed whirl, and drive you to the pleadings 
for information. True, they are usually enough to put 
you in possession of the wain facts: but a fact by 
itself as it stands in the pleadings is a different thing 
altogether from a fa^ct in connection with surrounding 
circumstances: as a pretty face in a becoming bonnet 
may look one thing, while enveloped in a workhouse 
coalscuttle it would look something different. Even our 
looks depend upon our surroundings. 

You want a brief, therefore, if you mean business — 
and I have seen some briefe that, to use the commonest 
analogy for the sake of a better, have been like a piece 
of exquisite mosaic : studies, not as things of any intrin- 
sic merit in themselves, but, as connected with the work 
for which they exist, as artistic in their delineation of 
character and their connection of events a^ a picture or 
a novel from the hand of a master. Now let me say that 
a brief should not consist of moral observations; nor 
should it be a treatise on the domestic virtues. And if 
it relates to a running-down case, it is not necessary to 
give the pedigree of your client, or the history of his late 
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grandfather, who may indeed have been a very eBtimar- 
ble man, and probably have served the oflSoe of mayor 
in the county iowa with great distinction. This late 
good man has really nothing to do with the question 
as to whether your client broke his leg through the 
negligence of the conductor of the defendant's tram car. 

Now, here I must pause, because I have to brook the 
indignant exclamations of a great number of young 
solicitors who all ask, "is it necessary to tell us this? 
Can such things be?" My answer is, I am not a man 
who, if I had the liveliest imagination, would exercise it 
in reference to a brief. That is a prosaic document; and 
whatever it has of the romantic must be in the facts 
themselves, and not in the ingenuity of the person who 
relates them. 

A brief should not be a prodigious package of papers, 
written with various styles of spelling, and giving exam- 
ples of the idioms of all nations. 

Many of the faults which briefe sometimes contain are 
due originally to the folly and too frequently to the 
fraud of the client, who will not be truthful and cannot 
be exact. Litigants always, even the most conscien- 
tious of them, naturally desire and determine to make 
the best of their csise, as if telling you what is in fact a 
lie were winning it : if the statement of facts is taken by 
a clerk who has any pretensions to the art of story-tell- 
ii^g you have at once the most dangerous elements 
brought together for the production of a brief; a con- 
scientious liar, and an imaginative clerk. Alas I clients 
little dream of that three-sided square where so much 
evidence comes out against their will! But whatever 
fault is attributable to the foolish client, the solicitor 
cannot escape censure if he allow the brief to be made up 
of the one-sided account which has been told by the cli- 
ent and touched up by the clerk, who is apt to believe 
much more than is a^ually conveyed to him in words. A 
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man must be very deep, if the solicitor camiot fathom 
his lowest depths; in all probability the truth lies not at 
the bottom, or near it, but on the surfieu^e. He must be 
an artful dodger, indeed, who leaves a solicitor's office 
with anything, even so much as the truth, concealed 
about his person. But in the preparation of your 
brief the work is not wholly with the plaintiff or the de- 
fendant, as the case may be; it sometimes happens that 
he is not even in it ; your difficulty in ascertaining the 
merits of the case may lie much more with a number of 
witnesses ; it may be of all ages a«nd ranks, and these 
require to be weighed and valued as well as tested by 
someone more skilled than any gentleman who majiipu- 
lates them in the clerk's office. 

But let me suppose that you have got as much truth 
out of your witnesses as it is possible to extract, there 
is yet a matter of no small concern which requires 
attention. A brief to be understood should be like a 
story well told ; it must look natural, and should be 
arranged with due attention to the "unities" of time, 
place, and circumstance. If you dive into the middle of 
the most delightful romance and fetch out a character, 
you do not know what he is or what connection he has 
with the plot. He may be the hero, or a wandering min- 
strel, or a villain ; but for the purpose of giving you an 
understanding of the nature of the drama, he is a useless 
personage. The same want of identification with the 
story would have resulted if he had been placed at the 
beginning instead of in the middle of the book. This 
sounds strange enough no doubt to the readers of 
romances ; but ask whether it is a very extraordinary 
circumstance to the readers of briefe ? 

Much, then, depends on the arrangement of the wit- 
nesses in the brief. At first it looks a merely mechanic- 
al matter ; the term is not altogether objectionable, see- 
ing that there is a kind of mechanism in everything in 
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the world. Bnt if you think it is mere machine work 
you will find that, in all probability, you will have con- 
structed an engine that will chop your narrative to 
pieces, instead of holding it together as it should do. 
Nothing is more convenient than that the witnesses 
should be called in the precise order in which they stand 
on the brief. I do not say they should be so called, 
or that any hard and fast rule can be laid down in this 
respect; but the convenience of the thing is beyond 
question to anyone who has ever been engaged in a 
case. 

There is another matter which has often surprised 
me in opening a brief. First, as a rule, you come upon 
a most heterogeneous mass of documents, of all sizes 
and shapes : notices to produce, copies of writ, letters, 
accounts, and what not ; swept up as it were into one 
corner of the brief, as though the solicitor were glad 
enough to get rid of them. These things are all useful 
in their way, but when they are in your way they are a 
great nuisance. For instance, a notice to produce may 
be very useful in court, nearly always is, but it is of no 
earthly use to you when you are reding your brief; 
moreover, if you are the junior, you will have advised 
upon this and know every document you will require, 
a«nd this notice can be serviceable only when you get into 
court. So of the rest of the ragged-looking fraternity. 

Now come the Pleadings. These are the one thing 
you do require at the commencement of your work, and 
they should ever have the post of honor. But now, will 
some good-natured friend inform me why you should 
have them in duplicate ; or rather, why you should have 
them in the first person, namely, in the pleadings them- 
selves, and then in the third person from the managing 
clerk, as thus : 

^' It will be seen that thestatement of claim is so-and- 
so, and so-and-so. The defense is," etc. etc. 
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Is there any harm in repetition? A good deal, I 
think, especially when the repetition may turn out to be 
a different thing from the original. This then ought to 
be reformed. No second edition of the pleadings. 
Observe, how much we have pruned away with these 
two strokes ! Which leaves us at present alone with the 
faithful pleadings. Leader and junior may both want 
these ; the junior certainly will. 

Next should come the most perfect little narrative of 
the case you can draw— nothing lefb out and nothing 
put in. Never mind its not being written in elegant 
phraseology ; it's not going to be reviewed by the "Athe- 
naeum." As short as you can make it, and as ax^u- 
rate. Next, your proofc, and you will have a perfect 
brief. Like the torpedo, it may not be handsome, but 
I'll guarantee its usefulness. 

"But dear me! " exclaims some youthful reader, "Is 
this all? What about observations?" I have men- 
tioned them before. You may leave them out or not, 
as you please. The value of my invention is that it 
needs no ornamentation. 

" But what of counterclaims ? " 

"I say ditto to counterclaims." 

Points of laws I These by all means: not stuck 
about all over the place like your points of punctuation, 
but neatly reserved, Uke a pile of ammunition, to be 
used if necessary. You don't want to quote from the 
Law-books, only refer to them, and if all your points 
come from the junior counsel who advised on the case, 
you may be quite sure he has a repository for them out- 
side the brief. 

If law were only cheaper, lawyers would be the richer. 
If procedure were simplified, it would be to the advan- 
tage both of lawyers and clients. This may be a merce- 
nary view, but it is, I hope, a common sense one; and 
when I hear people say that law is a luxury, it seems to 
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me proper to reply that it is a necessity of every civ- 
ilized community; and what is necessary should not 
be placed, by a clumsy mode of procedure, beyond the 
reach of the humblest citizen. 

There is yet another word to be said on this subject. 
As time, to a barrister whose services cure worth having, 
is of some value, I would suggest to every person who 
draws a brief, on no account to comment on the 
evidence. It is worse than useless. A fact about a wit>- 
ness is one thing, a comment upon what he says is 
another. But as you value your case and your reputa- 
tion, don't state anything about a witness which is not 
based upon the surest foundation. 

Again : to attack a witness unjustly or unnecessarily 
is the most damaging thing you can do to your client, 
and consequently the best service you can perform for 
your opponent. 
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CHAPTER XXIV. 

AS TO THE CHOICE OF COTTNSEL. 

"For all matters are as dead ima^;e8; and the life of the execution 
of affairs resteth in the good choice of persons. Neither is it euongh 
to consult concerning persons, eecundum genera, (as in cm idea, or 
mathematical description), what the kind and character of the person 
should be. For the greatest errors are committed, and the most 
judgment is shown in the choice of individuals." — *^0f CounaeV* 
Bacon. 

Although Lord Bacon is not referring to the selec- 
tion of advocates, his words seem to exactly fit the 
occasion which necessitates this chapter. I have seen 
many an ill-assortment of counsel, a real property 
lawyer, for instance, who was no advocate, taken in to 
lead a cause, which turned on the cross^xamination of 
witnesses called to speak to uninterrupted adverse 
possession, and a brilliant cross-examiner retained, 
where the whole question was as to the construction of 
a will. Next to knowing your case, knowing your 
counsel is the principal thing ; and the most successful 
solicitor, like the most successful statesman, is the 
man who has the best knowledge of men, so that he 
may choose irom the several departments those most 
suitable for the work to be performed. This is the true 
principle of the division of labor, and it obtains in 
almost every business except that of the law. There 
is often, at the commencement of a suit, too much in a 
name, and in the progress and finish of it, too often 
nothing but a name. A name never won a case yet, and 
if it did« justice was defeated. As Bax^on says of comets. 
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SO I would be permitted to say of counsel: some ''are 
rather gazed upon, and waited upon in their journey, 
than wisely observed in their effects, especially in their 
respectiye effects ; that is, what kind of comet, for mag- 
nitude, color, version of the beams, placing in the 
region of heaven or lasting, produceth what kind of 
effects." 

" Producing what kind of effects " is the first consid- 
eration, and this, if I understand the application of the 
passage rightly, will depend much upon the '' version 
of the beams. ^^ It's no use to turn on the dullness of a 
mere lawyer, however profound, when you want the 
brilliant flashes of a real advocate. And it is useless 
to keep pumping questions from an exhaustless reser- 
voir when you want a point to be made, not by the 
question, but by the answer. Any fool can put ques- 
tions, but it requires a wise man to cross-examine. 

I did not intend to say a word on a matter of so 
delicate a nature, but as I am writing in the public 
interest generally, and not for any particular dass, it 
seems to me there should be no hesitation in offering a 
few remarks on this subject. The public declare that 
they have a grievance against the profession, and if so, 
the profession should fairly meet and, if possible, 
remove it. 

The remedy, in my opinion, lies where the fault rests, 
with the solicitors. But first let us consider what the 
grievance is. Now and again there is a great outcry, 
like the bleating of sheep m the wilderness, against the 
system of what is known as "/teve/i/n^." No doubt, 
on principle, devilling is wrong, and not to be defended, 
but, to give the devil his due, he is not without his 
uses. He brings out many a good man who, without 
the opportunity, would not be able to manifest the 
virtue that is in him. Indeed, under any system in 
which family and political influence occupies an inordi- 
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nate space, I do not see how a man without influence, 
no matter what his merits may be, is ever to be 
brought out, unless it be by vicarious plodding. He 
might sit in the bcu^k rows till he settled down into a 
mummy, before a solicitor would notice him. And one 
had better be a devil than a mummy. I speak of 
course as counsel only. Many a splendid advocate has 
mside his way and his fortune through holding briefs 
for other men. It seems to me that it requires a clever 
man to find out a clever man ; for talent is modest. It 
is the mediocre personage who is so often blusterous, 
impudent and successful. 

That is one side of the question. There is another. 
The suitor may very naturally inquire, " Do I enter my 
action, then, for the purpose of bringing out an un- 
known man ? What is it to me whether the talented 
Jones sits in the back row or the front? I am not 
Jones's keeper. I did not invite him to become a bar- 
rister, I have paid a heavy fee for the services of Cos- 
mopolitan, Q. C, and am I to accept instead those of 
an imknown man, which I could have obtained for a 
twentieth part of the fee which the Queen's Counsel re- 
ceived? This is a system of business morality I don't 
understand, and if this is the honesty which is ' the best 
policy,' it is a policy which is not the best honesty. 
Why should I pay my money and , because I pay a great fee 
to a great man, have my case kicked about all over the 
shop, and ultimately kicked out of court by the Judge 
because nobody seems to know anything about it? " 

Without presuming to pass judgment on these mat- 
ters, I must say there seems a good deal in that last 
gentleman's arguments. They almost seem to me to be 
unanswerable, only it may be said he takes a somewhat 
too selfish view of the transaction and seems to leave 
out all consideration for the public good. The Queen's 
Counsel, you see, owes a dut¥ to W mwxy people, and 
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they are down upon him for payment in such numbers, 
that the poor fellow is bankrupt ever so mcbny times a 
day, and "goes through the court " by way of discharg- 
ing—not his duty, but his liabilities. So much in the 
pound is the mo£rtj you can ever expect from him, an in- 
stallment of his services, and you are a lucky fellow if 
you get so much. 

But, as I said before, I am no judge of the right or 
the wrong of this business ; assuming, however, for the 
sake of argument, that the proceeding is wrong, then 
comes the question whose fault is it? Here again mod- 
esty, perhaps prudence, suggests silence. In the inter- 
ests of the public, however, I will speak for once, be the 
consequences what they may. I am satisfied, from long 
experience, that the fault is not attributable to counsel. 
Cosmopolitan is not a person, but a name. Cosmopoli- 
tan's name is wanted on the brief. " We have instructed 
Mr. Cosmopolitan, the eminent Q. C. It is a large fee, 
but we were bound to have his name to keep him from 
being on the other side." To such a pitch of eminence 
has Cosmopolitan attained ! Justice is nowhere where 
Cosmopolitaji is concerned. If this be correct, solicitors 
are solely to blame for perpetuating a system which is 
so detrimental to the interests of their clients, who pay 
fees, the largeness of which is proportionate to the 
smallness of the services they receive for them. 

The law of supply and demand seems reversed at the 
Bar; there is, for instance, an immense demand for 
briefs, but the smallest possible supply. There is the 
greatest demand for the services of a few men, but there 
is an infinitesimal response ; there is a huge supply of 
able men in the back rows, and no demand whatever for 
their services. 

Whose fault is it, let me ask once more, that Wind- 
bag Q. C.'s briefs are fiying about all over the place 

seeking rest and finding none? Not Windbag's for CQr« 

IP 
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tain ; he cannot help it. Three cases at one time are as 
much as he can conscientiously attend to. You want 
him in seven or eight, and because he cannot come you 
blame him and vituperate him as if you had paid your 
money for nothing. 

I suppose, then, the conclusion is, that the fault is 
entirely that of the solicitor. And this is true, examine 
the circumstances from whatever point of view you may. 
He is master of the situation ; he is the capitalist who 
employs the labor ; and one can only think if he had to 
pay the price himself he would be more careful to see 
that he got value for his money. 

There are two classes of men whom, generally speak- 
ing, I should avoid in the distribution of briefs ; the one 
is the man everybody wants, and the other the man whom 
nobody wants. The first I would never have (speaking 
for myself) , and for the best of all reasons, that I should 
be pretty sure I should never get him. As to the latter, 
I should keep an eye on him, for the barrister whom 
mediocrity passes by has generally something in him ; 
it may be the germ of greatness. There are, they say, 
as good fish in the sea as ever came out of it; and in 
that sea of the ba<;k rows, I know there are as good as 
ever went into it, and, if I might make so bold, I would 
say a good deal better than numbers that have come 
out in my own time. Is it the duty of the solicitors 
to catch them 7 In the interest of their clients, I think 
it is. Let us remember that it does not require a 
giga«ntic intellect to conduct a case. What is wanted 
are a dear mind, careful attention, and common sense ; 
a capa<;ity to take a moderate aim, although you soar 
high. The jury box is not in the air. The true artist 
takes care to have his point of sight in the right pla<ce. 
If it is too high, his landscape will stand on end ; if too 
low, he will have no landscape at all, only a daub at the 
bottom of his canvas. You want, then^ the man who 
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never looks beyond the natural line of sight, when the 
jury box is before him; that would certainly be the 
man for my money. 

Again. A man may be a good speaker, and abso- 
lutely worthless as a cross-examiner; but I have 
never known a good cross-examiner who was not a 
good all-round maoi. 

iTSo is the best man for this case ? is the question 
which a solicitor who knows his work will always ask 
himself— probably, if he's wise, he will ask someone else 
too. All men are not the same in all cases. And if you 
miss the right man, simply because you prefer a big one, 
you will, probably, miss your verdict, Aptitudey not 
bigness, is what you want. 

Does not everyone know this? Emphatically no. 
Hundreds of briefs are delivered without any more 
r^ard for the aptitude of the advocate than if they 
were so many packages to be delivered by book post, 
and one postman was just aiS good as another. 

I don't know any part of my duties, if I were a 
solicitor, which would give me more anxiety than the 
selection of counsel, since nothing is more important, 
after you have taken every possible pains to prepare 
your case for trial, than having it well handled. As I 
have before said, counsel may lose your case in court, 
but he very seldom wins it. The facts win, or the law, 
as the case may be, and it is in the making of law and 
facts clear in themselves, and in their application, that 
one great branch of advocacy consists. 

I have often wondered what the feelings of a client 
must be, when he sees the manaiging clerk of some 
eminent firm hunting about after his brief, which wa« 
supposed to be in the hands of an eminent counsel. 
Patience, my friend ; cultivate the Micawber-like resig- 
nation, and something, by a legal providence, will 
surely turn up, if not your leader, The junior is all 
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right, as neat and ready as one of our excellent well- 
polished pieces of field artillery : Alas !— what !— is he 
spiked ? 

At the last moment, just as the case is called on, in 
rushes a learned leader, in breathless emotion, who has 
scarcely had time to run his eye over this prodigal 
brief. 

Said I not well, the junior artillery is spiked ? 

What can this itinerant do, were he as wise as Solo- 
mon, and as artful as Laban? He may be clever 
enough, but, bless me, counsel is not a photographic 
machine, which can take an instantaneous picture of 
the case while the thing is in motion. 

Can you wonder that he is not well up in those 
minor points which are often so much bigger than the 
large ones? What now becomes of all that elaborate 
and careful consultation which we made so much ofj 
with the leaxier absent and the junior spiked I 

It seems to me that, instead of perpetuating this 
old-fashioned way of doing things, it would be far 
better to throw the briefs into the air and let the Bar 
scramble for them. At all events, whatever may be the 
best way, I am certain that the worst is to let your 
orphan brief, ushered into the world with such good 
parentage, and with such fond hopes, be picked up at 
the last moment by some stray counsel who happens to 
be passing that way. 

Nature, in her beneficence, has provided a remedy 
for this evil. The fault sprang from folly, its correction 
will come from prudence. If solicitors would try the 
back rows, they would be the means of bringing many a 
good man to the front. The supply of real advocates 
would soon be equal to the demand, and we should hear 
no more plaintive bleating in the wilderness. 

The worship of what is called "popularity" is the 
curse of every public interest. And the m^n wbo wor- 
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ships it is far below the idolaters who bowed down to 
the image which Nebuchadnezzar the king set up. 
If you will have such a god, do him homage by all 
means, but don't be surprised if you find yourself in the 
hands of " the devil " at the last moment. 

Let me reverentially suggest, then, that you should 
try the bcu^k rows. I am certain 

" There's wit there 
Ye'U get there 
Ye'U get nae ither where!" 
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CHAPTER XXV. 

CONSULTATION. 

We arrive now at another interesting stage of our 
progress, and one no less important than any we have 
paissed. A consultation, if real, is invaluable. To be 
real it should take place some days before trial, for 
reasons which I will state presently. 

This is the first occasion upon which the leaders of 
the forces have been brought together, €tnd now or 
never the custion will be won; I mean so far as it 
depends upon our own performance. It is possible, 
although no one will ever reckon upon it, that the 
other side may help us. Their brie& may not have 
been delivered in time to enable counsel to get the case 
up thoroughly. We have had the advantage of our 
briefs being delivered a week before consultation; so 
there is not a point or a fact in the case which the 
junior, at all events, is not familiar with. 

Well, then, if the action is to be won in this consulta- 
tion, something must be done. Yes, the whole plan of 
battle must be carefully marked out and considered. 

Hitherto the burden of the proceedings has rested 
upon the solicitor, but as we approach the stormy sea 
of troubles that now awaits us the pilot comes on board. 
All the rocks ahead, all the rocks below are for him to 
look for and avoid. 

There is one thing, however, that even counsel can- 
not relieve the solicitor from, and that is anxiety. The 
first thing he wants to be assured of is that the 
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learned leader knows his case. If he has had his brief in 
time, no doubt he does. I can only sa^ he is useless in 
consultation if he comes to be instructed rather than to 
instruct. An ornamental leader may be a satisfaction 
to the solicitor, as a beautiful figure-head is to the cap- 
tain of a ship ; but neither has anything to do with the 
steering, they are both in the wrong place for that. 

In the old days there was often much anxiety as to 
whether, after consultation, you would ever see your 
leader again. There might be an intermittent flash of 
his god-like presence playing about the borders of the 
ccuae, like summer lightning in the horizon. But to 
suppose that the leader in anything but a sensational 
trial was to give you the benefit of his assistance, was 
to show your innocence of the ways of these powerful 
auxiliaries, who came occasionally like the machinery of 
aji epic and so departed. 

But in these plodding days, when every man demands 
twelve pence for his shilling and is hardly content with 
that, we have to trust not to genius but to common 
sense. 

Therefore let us to this consultation, without further 
comment, and see what is to be made of it. You will 
observe, in the first place, thQ.t of the four men assem- 
bled, the one who is best acquainted with the details of 
the case is the solicitor ; he has not only every paper at 
his fingers' ends, but he haa every fact within his head. 
He has been in communication with his client from the 
first, and knows him better than the client known 
himself. 

Now, here comes something one would like to know ; 
but as my ever-present modesty will not permit me to 
write anything that maybe presumed, ever so remotely, 
to instruct a leader, I Qiust get rid of him before I say 
another word, which T will do with the utmost polite- 
ness. 
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The solicitor^ as a rule, knows from the first question 
a learned coansel asks, or the first observation he 
makes, whether he has read his brief. I have marked 
this in all consultations and conferences. Eyes and ears 
are useful on these occasions, and if the junior is not the 
second best man in that assembly I would not give 
much for his chances of keeping his client. But he is a 
good second, and the leader is a Uttle behind in conse- 
quence of being overweighted with business. At this 
moment he has another consultation to attend, and 
the matter is therefore left in the hands of his '' very able 
junior." The lay client may stare, but it does lay clients 
good sometimes to open their eyes. 

The remaj*k I was about to make when this interrup- 
tion occurred, was this : an advocate, after learning his 
case, likes to learn something of his client, and in ac- 
cordance with the measure he can obtain of his client's 
chajracter will be the accuracy of his calculation of the 
value of his testimony. Quiet observation with a toler- 
ably clear perception ^ill soon enlighten you as to the 
weak points which neither eloquent comment nor elab- 
orate proof will disclose. You will know your man. 

This, to my mind, is the great value of the consulta- 
tion; but there is another advantage, and it is of 
scarcely less importance,— it will enable your man 
to know you. This is not a matter of little con- 
sequence. It will establish confidence. There is some- 
thing exceedingly embarrassing to a suitor when he 
confronts for the first time his counsel in all the awful 
splendor of wig and gown. He is in all probability 
taken off his guard, and does not recover himself for 
several minutes, during which period he has probably 
made a bad impression on the jury. But after a pleas- 
ant consultation, they will meet in court rather as old 
friends, between whom a mutual, sympathetic and 
friendly understanding exists. 
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"He knows 1 and I knows he!" is a powerful idea, 
and does as much to put a man at ease as the gentle 
a^ssurance of a physician to his patient. 

But, says some solicitor of much refinement, "you 
must not suppose clients are all such ignorant boors as 
that." No; but human nature is human nature by 
whatever language it expresses its feelings ; and feelings 
vary very little, notwithstanding the severest training ; 
the most that training can do is to suppress emotion, 
not extinguish it. I have seen very learned men who 
have been extremely shy and stupid in the witness-box, 
and very ignorant men who have been very forward ; 
both faults may proceed from the same cause, and both 
be cured by the same means. 

One great object of the consultation being thus 
accomplished, we proceed to another, and if there is 
nothing in what I am writing to win the assent of 
the most captious critic, consultations will be pro- 
nounced worse than useless and a waste of the cUent's 
money. 

The first question which arises for discussion ajid 
settlement is upon the pleadings ; the issue in the case. 
Not unfrequently this has been undetermined where a 
consultation has been hurried; and if so, I would like to 
know how the machinery of the case can be worked to 
the best advantage? You may be wasting your best 
evidence on a worthless matter, which when proved 
proves nothing. 

In every case there must be a central point, round 
which all other subordinate points are ranged. Unless 
we know our center, we can know nothing of the rela- 
tive positions or the value of the minor issues; and 
may be working for hours in the dark without the 
judge or jury knowing what we are about. Let me 
illustrate this by one or two instances. Take an action 
for "calls," and let us suppose the defendant to set up 
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the fraud of the directors. How often has one seen this 
issue made void by mere suggestion, instead of real, 
by positive testimony. You must, whenever you allege 
fraud, stand to it without flinching, or give up all of 
the case which rests upon it. That is a cardinal rule, 
without any exception. Another rule is (not perhaps 
without any exception) that you cannot do by insinua- 
tion what you are afraid to do by allegation. It is 
sometimes done in addressing a jury, but it is never 
fair and seldom successful. 

In this particular* action there will almost certainly 
be various issues, and one may be this: whether the 
defendant repudiated his shares as soon as he discov- 
ered the fraud. It is diflicult in very many cases to tell 
which is the main issue, but it ia the duty of counsel to 
determine it before trial. In the supposed case each 
will have to be decided, for both are important; but no 
great difliculty can arise in deciding which is entitled to 
the post of honor. 

Again^ in the common action for libel there are usu- 
ally many issues as there are many defenses ; but the 
real defense will be one, shape the case as you may : and 
upon that the verdict will ultimately turn. 

The defendant knows well enough whether the means 
of proving the publication exist. There will be no fight 
therefore about that outwork. 

Denial of publication in a defamatory sense, or 
in the sense stated in the innuendo, or denial of malice, 
are all defenses which may be, and usually are, raised 
on the pleadings. Here again " defamatory sense " can 
create little difliculty, and may or may not be the point 
of conflict; it probably will not. It may be the 
innuendo ; that is to say, would the words convey such 
and such a meaning to ordinary persons? but that, as 
a> rule, includes what would then become the main issue 
in the whole case— namely, malice. 
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You must make a clumsy appearance if you do not 
know what you are going to try, and the ridiculous old 
fashion of ** opening the pleadings " will be but a sorry 
prelude to a bad perfoiinance. 

Again: in an action for conversion of goods; how 
many issues may arise I 

The defendant may plead a lien general or special, 
and a consequent right to retain po£(bession of the 
goods till the claim is satisfied. 

In this case the conversion will not even be consid- 
ered in relation to the action : it is the greater which is 
included in the less in this instance. The question is 
lien or no lien. 

But to go one step further. Suppose it be replied 
that there was a waiver of the lien by not insisting 
upon it at the time the plaintiff demanded the goods? 
Here the center of gravity is once more shifted : the lien 
may not be disputed, and the waiver will be the main 
question. 

There may be yet one further point in this supposed 
case. It may be alleged that the goods converted were 
obtained by misrepresentation, in which event there 
could be no lien. In these circumstances it is clear what 
the issue will be. 

But in ascertaining this important question, will not 
the pleadings disclose it apart from the consultation? 
I answer the pleadings disclose what they disclose. 
They may be almost on the borders of the hypotheti- 
cal: almost visionaiTy, or they may contain all the 
facts. They link together enough words to go to trial 
upon, but you must find your real issue from another 
source : and that is the evidence : a different thing, it 
may unfortunately turn out, from your proofs : but at 
this point your proofe are the only evidence of your evi- 
dence, save what you have now obtained in consultation 
with the solicitor and his client. The proofe, then, must 
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he examined in order to determine the facts which raise 
the issue, and the various minor questions which lead 
up to it. 

Some of this evidence may be documentary : if so, 
the solicitor has it all nicely arranged and labeled : 
ready to be produced at a moment's notice. There will 
be no confusion in court about any single paper that is 
required: no demanding by his lordship ^^ Who is the 
solicitor in this case ? Why are these books not ready ? 
It is a scandalous waste of time that the jury are to be 
kept waiting while you are hunting about after a docu- 
ment." His lordship is a great economist of the 
public time. No, no ; we are not going to have any- 
thing of that. Here are all the papers. 

But much of the evidence, I take it, will be oral, and 
here, O my young friend, comes in something infinitely 
more useM than your knowledge of law ; I mean your 
knowledge of human nature. As we are now situated, 
all the evidence except that of the client is secondhand. 
It comes through the channel of our esteemed friend the 
solicitor; and you cannot refrain from asking him, as 
you cast your eye over the proofe, and call up the 
impressions which the reading of them made upon your 
mind: 

" What kind of witness is Henry Walker? " 

"He proves so-and-so." 

Now, the solicitor, who is a most conscientious 
worker, having taken Walker's proof himself, had an 
opportunity of studying his manner and character, and 
with a very marked appreciation of the discernment of 
the junior, answers— 

"Oh, Walker's right. I thought myself his evidence 
was a little too much in our favor, but he's honest ; no 
bias, not the least ; he'll give his evidence well— a very 
excellent witness . " 

This is as it should be. 
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So we pass on to the next and the next, with the 
passing observation, 

" Jones, is he reliable ? " " Yes." " Tugby seemB to 
know what he is talking about ; but here's a witness I 
must say I don't like. I mean Timothy Moulder." 

"0 yes," says the solicitor, "I must say I did not 
like tbO look of that witness." 

So the solicitor not liking the real man, and the 
counsel not liking the paper man, Moulder is struck out 
and relegated into outer darkness. 

Thus the witnesses are determined upon. We are not 
going to have it asked of us, if we can help it, " why was 
this witness called ? " But the consultation is not over. 
Something else heu3 to be done, or ought to be, and it is 
this: the real points in their evidence must be ascer- 
tained; because at the trial we want our machinery to 
be in such order that it will go of itself when once we set 
it in motion. There's a vast amount of rubbish in these 
proofe, necessary rubbish ; because, have we not agreed 
that ibe witnesses statements must be so taken that 
counsel may the better judge of their value? We 
don't want it to be so nice that the evidence in the 
box will be nothing Uke it. We wanted not merely a 
sample of the man's evidence, but a sample of the man 
—his mind and character, and here we've got it. But 
now the time of elimination has come, so we eliminate. 
Then something else is forced upon us, as if this consul- 
tation would never end. 

Having eliminated the points, the next thing is to see 
which are the most material, and how to arrange them. 
There is much art as well as taste even in displaying 
gems ; and as most performances in this world are for 
effect, we must see how best to produce it. Small may 
be the eflPect produced by this or that piecfe of evidence, 
this or that witness ; but the effect of the whole may 
he irresistible. This is the common experience of lifej 



158 BEFORE TRIAL. 

and everything in almost every condition, where there 
is the least attempt at display of any sort— from the 
young lady's bonnet to a colonial exhibition— is 
ajranged with the view to effect. A lawsuit, which is 
to depend on the advocate's art, will be not only a 
statement and proof of facts, but an artistic arrange- 
ment of them with a view to eflTect. 

Thus,then,the issue is determined; each minor question 
properly placed, character of the witnesses considered, 
and the points of their evidence are duly eliminated and 
arranged. Nothing must be left to be planned at the 
trial which you can properly settle at this stage. And 
having thus far performed well your part, you feel confi- 
dent of success, if "the stars in their courses" do not 
fight against you. 

So then you now take an astronomical view of these 
stars, which are the points of the case against jou— diffl- 
cult ones, it may be; some of the first magnitude— but, 
great or small, they are not to be unconsidered, as we 
have seen. If these were not in existence the case would 
lack the excitement which is so necessary for enjoyment. 
A walk over is but an unlively performance. So now, as 
you have already taken your own difficulties, and, 
I hope, vanquished them, you will take those which are 
placed in your course by the creativ.e genius of the 
enemy. 

There are the stars shining down upon you with 
malicious light. Ton must meajsure their distances and 
calculate their density. Their weight, astronomically 
speaking, may not be much, but it must be reckoned 
with. It is possible, after all said and done, they won't 
fight much: stars seldom do. 

But you will probably have certain facts better de- 
scribed as phenomena to account for ; it may be admis- 
sions to be explained ; according to all the niceties of 
logic^— no %dmiflaions at all. You may ha^e letters 
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that require interpretation ; and when this is given, it 
will exemplify in the most surprising manner how mar- 
velously adapted the English language is to misconstruc- 
tion and misinterpretation. So that these sajne stars 
having been thus examined scientiflcaUy, turn out to be 
no stars at all, but only satellites belonging reaUj to 
your own system. What a delightful science astron- 
omy is ! 

Before the consultation closes you will not, I am sure, 
forget to look over the answers to interrogatories, if 
there be any; and also what may have come to light by 
the inspection of documents. Nothing must be left to 
what negligent men for their own consolation call 
chance; and if you would propitiate fortune, you must 
do so as the wagoner propitiated Jupiteiv-by trusting 
to your own exertions. 

One word more : if the consultation is to be of real 
service, it should be had early enough to enable you to 
supply ajiy deSciencies in the evidence that may be dis- 
covered. The most far-sighted cannot perceive all the 
possibilities that may arise, but it is necessary to pro- 
vide against as many as you can. The client may dis- 
close something in consultation which may necessitate 
further inquiry, and many other things may have to be 
considered, which if they occurred at the last moment 
might put ^u out of court. 

I have known a consultation so alter the aspect of a 
case that a new set of witnesses had to be obtained, and 
new evidence, documentary and otherwise, procured. 
At this consultation, too, an important matter will not 
escape attention, if it be one of those cases where a 
view of anything is necessary or may be useful. I would 
suggest that if you want to know what you are talking 
about, and locality, design, or anything else that you 
can see, have to do with it, go and see it. Tou can 
describe nothing from description. '^I am told, 
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gentlemen, that the house contains twenty-five rooms, 
and that there is a passage leading out of such and 
such a room — " 

**I am told" is a poor description of anything. 
What you want, in order to convey aji impression, is to 
have the impression on your own mind, and not a faint 
glimmer of it reflected from the client's description to 
the solicitor and from the soUcitor to the brief. 

Plans and maps are invaluable, but cannot supply 
the impression received from actual observation. The 
advocate who talks without sight must necessarily 
talk in the dajrk. 

And so, having well considered every point that 
occurs, so that when the last question comes, ''Is there 
anything else?" you may satisfactorily answer, "I 
think not," we bring our consultation to an end. 
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CHAPTER XXVI. 

JTJBY OR NO JURY. 

I shall make a few observations on this question, as 
though the option rested entirely with us. 

It is a simple question to ask, but one not always so 
easy to answer. Many circumstances have to be con- 
sidered, not the least of which is the advocate on the 
other side. The last pha49e of a case is often a game of 
skill between two experts who know every move. It is 
not always the merits of a cause, but the merits of the 
advocate, that win. 

If I had a tolerably good case, being for the plaintiff, 
I should prefer a judge without a jury. If it were not 
particularly strong in its facts I should be tempted to 
tax the intellect or the sympathies of a jury. Judges 
have heads only ; juries have both heads and hearts. If 
you want to sed' your case pared down to its minutest 
merits, have a judge without a jury. See what hell 
whittle your brief to I No one can tell you better how 
to draw a brief than his lordship. All extraneous mat- 
ter gets lopped away as if by magic. And yet no one is 
farther from a magidan than a learned judge. He is as 
prosy as a machine. 

"WhaVsthis?" "Whoisthis?" " What is this to 
prove? " " Is that your case? " 

I have heard it sometimes suggested that a judge 
cannot be expected to know this or that, and will not 
understaiid some witness who comes to spefbl^ Qf low-life 



II 



162 BEFORE TRIAL. 

Boenes I Well, if judges obtained their education exdu- 
fiively in drawing-rooms, I quite agree that they would 
not understand a gentleman whose varied talents 
were usually exercised at the country fair or the 
suburban race-course. But, fortunately, this is not 
the fact; ajid juries are far more likely to be imposed 
upon by a subtle villain than is any Common Law 
judge. 

This advantage, however, attends the trial by jury: 
if once they see a witness in his naked deformity, not 
only will they not believe him, but, in the generality of 
cases, they will not believe anyone who comes up on 
the same side. They don't like a black sheep in any 
flock, and not much do they like the flock which he has 
contaminated by his presence. Trial by judge and jury 
is the best " fusion of law and equity " I have yet seen. 
Juries have greater latitude of opinion than judges, and 
sometimes do a little equity when the strict law would 
inflict an injustice. But, on the other hand, there is 
sometimes danger of this equity going too far, b» it 
always does when it decides the main issue against 
evidence. I say main issue as apart from side issues ; it 
is in these latter that the equity side of the Court is so 
useful. 

As a rule, although there are usually two sides to a 
question, there is generally only one side to a case. No 
doubt a good deal of side is often put on by the learned 
counsel, and made to look so like what ought, in his 
opinion, to be the other side, that it really may be mis- 
taken for it. In such circumstances there is no fear of a 
judge bdng deceived, but there is some apprehension of 
the jury, who are liable to be governed by prejudice or 
9motion, when the circumstances give rise to either 
fueling. On the other hand, the larger the tribunal the 
more likely you are to obtain an average opinion, which 
m^J ^ eiiid to be tbe ne^iirest fipproa^h to a correct^ 
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judgment. Every one of the twelve jurymen may have 
his peculiar views ajid crotchets, but these will be soft- 
ened down and corrected by the interchange of ideas 
that takes place during discussion ; ajid by the process 
of give and take which must necessarily obtain among 
any deliberative body. Here ajid there, a man endowed 
with great obstinacy will stand out on some trifling 
matter, but this is an exception ; the generality of men 
know that the extreme opinion of no individual can 
prevail when many have to decide: and for this 
reason, if for no other, twelve men on matters of 
fact are better than five, aaid, as a rule, greatly better 
than one. 

A judge doubtless has the advantage of a trained 
intellect ; he is more cute in perceiving falla^es a*nd in 
estimating the character of witnesses: he has a dear 
understanding of the nature of evidence, nor is he liable 
to be swayed by popular prejudices : but these advan- 
tages are not lost when the trial is by judge and jury : 
when, indeed, they are not only of immense assistance, 
but are often necessary to prevent a jury from finding a 
verdict rather in accordance with their feelings than the 
legal mmts of the case. 

But a judge is liable to many intellectual vices, 
which unrestrained authority in an individual is cal- 
culated to engender: and he has not the undeniable 
advantage which free and equal discussion affords of 
having his errors corrected. He does not argue with 
the Bar as an equal, or by any means on equal terms, 
but, as an austere and too often unbending master, 
whom it is not quite respectful to differ from, far lees to 
oppose. He takes with him to the bench all the pre- 
judices and all the bias which characterized him in his 
less eminent position, but in all probability intensified 
by the increased greatness of the situation. He is 
ftlwQiyt^ in danger of being dasded by his own gIory« 
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and of regarding people as much smaller than they are 
by recuson of the immensity of distance between him 
and them. 

A juror cannot, if he ^^ould^ close his eckrs to the 
arguments of his colleagues, but the arguments of a 
junior counsel may be almost ignominiously contemned 
by a judge who, under different relations, might find in 
him good reasoning and sound conclusion. 

For intellectual discernment, for keen discrimina- 
tion, for subtlety of reasoning, the judge is immeasura- 
bly superior to the jury; if these are necessary for the 
decision of your case I need not say which form of 
tribunal you should select. But in how few cases are 
the issues so fine, and the evidence so nice, that these 
alone are the qualities that can decide them I 

But whenever you want intellects unimpaired by too 
much learning, and notions not etherealized by too 
much refinement ; when, in fact, you do not want coals 
weighed out by the ounce, the jury is, in my opinion, 
beyond comparison entitled to the preference. Their 
unassisted reason might often go wrong without the 
judge's clearer mind, but when you have both it seems 
to me you have the best combination of forces for the 
production of an honest decision. In my humble 
opinion, speaking generally, I think trial by judge and 
jury the best that has ever been devised. There is a 
variety of mind and character not elsewhere to be 
obtained; and in the gradual assimilation of minds 
with reference to facts you have the best machinery for 
bringing out a true result. 

It may be said that the plaintiff generally seems to 
be right : this is a point in his favor : he generally is 
right, which is another, and if he is right in the particu- 
lar case you are conducting the probabilities are that 
he will win with a judge and jury. But the question is 
one for the advocate to determine: he knows what 



Jury ok No jury. ies 

kind of machinery is best adapted to the work he has 
to perform. 

In conclusion : with all deference and much diffidence, 
I suggest the following rule : * 

If plaintiff, let your caoae be tried 

By twelve good men and true; 
But if you're on the other side, 

A learned judge will do. 
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NOTE. 

SIB WILLIAM EBLE'S OPINIOX ON JUDGES AND JUBIES. 

From Nassau William Senior's ^^Conversations with 
Distingaished Persons," p. 314 (Ed. 1880), a oonverssr 
tion with Sir W. Erie is recorded which I doubt not will be 
of great interest on the subject of trial by judge or jury. 

^'I mentioned," says the author, ^^that in all the 
Swiss constitutions trial by jury in criminal matters 
was required. 

JSWe.— And very wisely. 

Sfenior.— Wisely for tiie purpose of keeping power in 
the hands of the people? 

JSWe.— Wisely for all purposes. 

fibnior.— Including the discovery of truth? 

^7(0.— Including the discovery of truth. I believe 
that a jury is in general far more likely to come to a 
right decision than a judge. 

SS^nior.— That seems to me strajige. The judge has 
everything in his favor,— intelligence, education, experi- 
ence, and responsibility. 

^7(9.— With respect to intelligence, a judge is cer- 
tainly superior to an ordinary juryman; but among 
the twelve there will generally be found one, often two 
men, of considerable intelligence, and they lead the rest. 
As to education, the jury have decidedly the advantage. 
The education of a judge, as far as relates to deciding 
&ct, is the education of a practicing barrister who is 
immersed in the world of words, and removed from act- 
ing in the commercial, agricultural, and manufacturing 
facts which form the staple of contest. He is so accus- 
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tomed to deny what he believes to be true, to defend 
what he feeln to be wrong, to look for premises, not for 
conclusions, that he loses the sense of true and false— 
i. e., real a>nd unreal. Then he is essentially a London 
gentleman ; he knows nothing of the habits of thought, 
or of feeling, or of action in the middle and lower classes, 
who supply our litigants, witnesses and prisoners. And it 
is from barristers thus educated that judges are taken. 

When tried by a jury the prisoner is tried by his 
peers, or by those who are a little above his peers, who 
are practically accustomed to the facts adduced as 
probanti&j and can truly appreciate their value. I have 
often been astonished by the sagacity with which they 
enter into his feelings, suppose his motives, and from 
the scattered indicia afforded by the evidence conjecture 
a whole series of events. For, after all, the verdict, if it 
be a conviction, must always be a conjecture. 

Experience the judge certainly has. As counsel or as 
judge he has taken part in many hundreds of trials. 
The juryman may never have served before. But this 
long experience often gives the judge prejudices which 
warp his judgment. The counsel who are accustomed to 
plead before him find them out and practice on them. 

I was counsel in a case of assault. My client had had 
three ribs broken by a drunken bargeman. The oppo- 
site counsel cross-examined as to whether since the acci- 
dent he had not been a field preacher, whether he had 
not actually preached from a tub. He admitted that he 
had. I did not see the drift of this, for though a man 
could not easily preach directly after his ribs had been 
broken, he might when they had reunited. The judge 
summed up strongly against me, and my client got 
nothing. I afterwards found that the judge had an 
almost insane hatred of field preachers. It is true that 
each juryman may have prejudices equally absurd, but 
they are neutralized by his fellows, and above all, they 
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are not known. They cannot be turned to account bj 
counsel. 

As for responsibilily, a judge being a permanent offi- 
cer, especially a judge sitting alone, is more responsible 
to public opinion than any individual juryman, who is 
one of a body assembled only once and immediately dis- 
solved. But I believe that the feeling of moral respon- 
sibility is much stronger in the case of the juryman, to 
whom the situation is new, whose attention is excited, 
who for the first time in his life is called upon to exercise 
important public functions in the face of all his neigh- 
bors, thanin that of a judge who isdoingto-day whathe 
has been doing perhaps every day for ten years before. 
I have seen dreadful carelessness in judges. Again, a 
judge is often under the influence of particular counsel ; 
some he hates, some he likcvi, some he relies on, and 
some he fears. It is easy for a judge to be impartial 
between plaintiff and defendant, indeed he is almost 
always so ; it is difficult to be impartial between counsel 
and counsel. 

Senior.— I have felt that myself, but in general the 
feeling of dislike was stronger than that of liking. 
There were men on whose side I could decide only by an 
effort; they were so false, so sophistical, so anxious to 
dress up a cause which was sufficiently good if merely 
clearly and simply stated, that I was almost ashamed to 
decide for them, lest I should be supposed to have been 
deceived. But I do not recollect having had favorites. 

JErfe.— Perhaps you had them without knowing it, 
and attributed solely to the argument a force which 
was partly due to your good opinion of the speaker. 

Senior.Sxist as a juryman who had been in court 
during the whole sitting at Liverpool congratulated 
Scarlett on having been always employed by the side 
that was in the right. What class give you the best 
jurymen? 
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-Erfe.— The respectable farmers and the higher shop- 
keepers in the country townst The men from the great 
cities, accustomed to excess in trade speculations, are 
inferior to them, especially in an honest sense of duty. 
The worst juries that I have known came from such 
places. Their adventurous gambling trade seems to 
make them reckless. At one time they appeared to 
have a pleasure in deciding against what they supposed 
to be my opinion, which I counteracted by seeming to 
give more emphasis to the reasons in favor of the 
decision to which I was opposed. One of the things 
which used at first to surprise me, is the very small 
motive which is enough to lead men to commit atro- 
cious crimes. . . . 

Senior.— Yon have plea>ded the cause of juries in 
criminal cases. What do you say to them in civil 
causes? 

JErfe.— Even in civil causes I prefer juries to judges. 
The indifference to real and unreal, and so to right and 
wrong, which besets a barrister bred in the world of 
words rather than of feicts, often follows him to the 
bench. Besides this, I have known judges, bred in the 
world of legal studies, who delighted in nothing so 
much as in a strong decision. Now a strong decision is 
a decision opposed to common sense and to common 
convenience. 

iSfeijior.— Such, for instance, as Lord Eldon's ; that if 
a book be mischievous you have a right to pirate it. 

Erie.— A great part of the law made by judges consists 
of strong decisions, and as one strong decision is a pre- 
cedent for another a little stronger, the law at last on 
some matters becomes such a nuisance, that equity 
intervenes, or an Act of Parliament must be passed to 
sweep the whole away. 

Senior.— Ab was done as to the construction of 
wills." 
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CHAPTER XXVn. 

GETTING THE BIGHT 8TABT.* 

The trial of a cause in court has been frequently com- 
pared to fighting a battle upon the field, and between 
the two contests there is much that is similar. But it 
may more appropriately be said to resemble the jour- 
ney of life. In each, a great deal depends upon getting 
the right start. To succeed in life a man must early get 
started aright by selecting a calling or choosing a pro- 
fession for which he is fitted by nature and inclination, 
—for which he has a natural adaptability and a liking. 
Otherwise, like the anxious racer, impatient of restraint, 
that exhausts its strength and wearies its rider on futile 
'^ false starts," and consequently loses the ra;ce, he will 
squander his patrimony^— if he is so unfortunate as to 
possess one— waste his energies, and fritter away his 
time in vacillating from one calling to another, and his 
whole life will be a failure because he did not get the 
right start. So it is in the trial of a cause. 

In jury trials first impressions are always lasting, 
and mth the average jury are the controlling elements 
in the making up of the verdict. Hence the great neces- 
sity for paying particular attention to ^^ getting the 
right start, "—securing a clear, logical and forcible state- 
ment of your client's cause to the jury. Where a cause is 

* Excepting the chapter on ''The Defense of Insanitj/' the balance 
of this book waB prepared by the American editor, and, with the ex- 
ception of the chapter on " The Jnry," conststs principally of matter 
heretofore published in the Columbia Law T^mee (vol. i, p. 141 ; 2 id., 
185) and the American Law Journal (voL i, p. 68). 
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stated dearly and plausibly by an attorney whose man- 
ner is pleasing, whose conduct and words are pervaded 
with an air of candor and fairness, as a rule, the minds 
of the jury are so impressed with him, and so prejudiced 
in favor of his client's cause, that only the strongest 
case on the part of the opposing party is sufficient to 
disturb the judgment they have thus prematurely 
formed. Always bear in mind that usually juries accept 
the statements of the attorney as the facts in the cause 
without waiting to see whether those statements are 
borne out by the evidence; that these statements fre- 
quently weigh more with the jury than the evidence of 
tiiie witnesses ; and that it is often the case that where 
the proof fails signally to sustain such statement of the 
cause, the impressions made by the connected story are 
in no wise disturbed by the contradictions or failure of 
the evidence. Whether in such cases the jury is not able 
to analyze, compare and weigh the testimony, or whether 
ihey are unwilling to have their clear conceptions of the 
cause disturbed by difficulties they lack the power to 
solve, matters not; for the effect in either case is the 
same. With such a jury, it has been well observed, "the 
story that is first told, is first written upon it. When a 
conflicting story is afterwards told, it is rejected, because 
their minds want the capacity to go through the pro- 
cess of comparing, judging, and extracting the truth 
from the opposing statements, and therefore they 
gladly take refuge in adherence to the narrative first 
addressed to them.'' 

Take advantage, then, of the first opportunity that 
is offered .you to make a clear, concise, logical, and 
plausible statement of your client's cause to the jury, 
carefully avoiding being argumentative or descending 
into detail. Do tMs with such terms and in such a man- 
ner that the jury may readily understand the salient 
points of your cause, and thereby be the better enabled 
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to comprehend and apply the evidence a<8 it is intro- 
duced in the progress of the trial. Your aim should 
always be to state your cause so clearly, so logically, so 
forcibly and so fairly that as presented by you it will 
predispose the intelligent jurors towards your client and 
his cause, and carry conviction to the minds and hearts 
of those jurymen, who— if there be any such in the panel 
—are unable to entertain two ideas at the same time, 
and who are incompetent to compare and reason, and 
who will, ten chances to one, accept what you say with- 
out wailing for confirmation or controidiction. 

This art of properly stating the cause to the jury— the 
art of getting the right start— is one to which the pro- 
fession a<8 a rule pay very little or no attention, or at 
least too little attention ; although it will be found on 
analysis to be the principal element, or at least one 
among the principal elements, of success with eminent 
practitioners, particularly those who have won a repu- 
tation a<8 "jury lawyers." We often hear it remarked 
respecting some eminent lawyer, who possesses the 
happy power of stating a cause clearly and forcibly, 
that his statement to the jury is more convincing than 
the full argument of other men. It has been said that 
the ability to do this to perfection is rare ; but a close 
study of the best models, coupled with a determination 
to discover what is and what is not such a statement, 
cannot but be " rewarded with a reasonable degree of 
success in any well regulated mind," for, as Cardinal 
Richelieu h£U9 well said, "in the fair lexicon of youth, 
there is no such word as fail," particularly where the 
motto is the Roman resolve, 

"Ant viam invenisan, &ut £sLCi&m" 

The student will find no better models than those 
statements of causes found in the reported opinions of 
Chief Justice Marshall, and the two volumes of circuit 
court reports of Judge Curtis. 
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An eminent law writer, and ex-Judge of the United 
States Grcuit Court, has said that ''not one lawyer in 
twenty can state a case neatly, logically, compactly. 
They begin in the middle, then introduce irrelevant or 
immaterial matters, useless details, and everything 
bad," Of others it may justly be said of their stated 
ment, that, as in HudibrciiS, 

'' The adventure of the bear and the fiddle. 
Is 8mig, but breaks off in the middle." 

Justice Miller, of the Supreme Bench of the United 
States, in speaking respecting the statement of the cause 
says: ''The counsel whose duty it is to make the open- 
ing statement for his side of the caae, should have a clear 
theory of that case ; a theory around which he should 
group all the facts which he admits aiS established for 
the other side, and those which he intends to rely on as 
proved by his own. And while he need not in terms 
state what that theory is, his statement of the case 
should conform to it strictly ; should suggest it to the 
mind of the court or jury, with such a distinct percep- 
tion of it that the legal propositions appropriate to the 
counsel's view of the case, seem naturally to arise out of 
the statement.'' 

This was written respecting the opening argument of 
either side of the cause, but it applies with equal force 
to the preliminary statement to the court or jury. 
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CHAPTER XXVm. 

EXAMINATION OP WITNESSES — DIRECT EXAMINATION. 

One of the most difficult pa^rts of an attorney's work 
is to get his evidence properly before the court and 
jury. It has been remarked that more cSises are lost 
and more won in the introduction of the evidence than 
anywhere else. The law of the cause is seldom in doubt : 
nine times out of ten it depeqds entirely upon the 
facts. It is sometimes a nice question, but it is always 
a fine accomplishment, for a lawyer to know just what 
evidence he wants, and to stop when he gets it. That 
Nestor of trial lawyers, David Paul Brown, has well 
said that " there is often more eloquence, more mind, 
more knowledge of human nature displayed in the 
examination of witnesses than in the discussion of the 
cause to which their testimony relates. Evidence 
without argument is worth much more than ail- 
ment without evidence. In their union they are irre- 
sistible." 

The examination of witnesses is either a direct or a 
cross-examination. Each has its peculiar methods 
and its rules by which it is regulated. David Paul 
Brown formulated rules for the direct examination of 
witnesses, which have stood the best of all tests, that 
of pra^ctical application, and been of incalculable service 
to many a young man just entering upon his profes- 
sional career in the heyday of youth. These rules are 
given here just as Brown gave them, because they 
cannot easily be improved upou; and in the hope that 
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they may prove useful to those young men who are 
just pushing off their small barques into the busy 
waters of professional life. 

But a word of caution is not misplaced here. It 
must ever be borne in mind that each member of the 
profession, to become successful even in a moderate 
degree, must early learn to depend upon his own 
resources. All may profit by the experience of others, 
may reap wisdom from their success and avoid the 
errors they committed. All rules formulated by others 
are profitable merely aa suggestions ; a rigid adherence 
to them reduces to the level of a mere imitator, dwarfe 
the powers and invites defeat. 

1. David Paul Brown's ''Golden Rules'' : 

David Paul Brown'9'' golden rules" for the examina- 
tion of witnesses are as follows: 

First. If your own witnesses are bold, and may 
injure your cause by pertness or forwardness, observe a 
gravity and ceremony of manner towards them which 
may be calculated to repress their assurance. 

Second. If they are alarmed or difiident, and their 
thoughts are evidently scattered, commence your 
examination mth matters of a familiar character, 
remotely connected with the subject of their alarm, or 
the matter in issue; as, for instance: Where do you 
live? Do you know the parties? How long have you 
known them? and the like. When you have restored 
them to composure, and the mind has regained its 
equilibrium, proceed to the most essential features of 
the cause, being careful to be mild and distinct in your 
approaches, lest you may trouble the fountain again 
from which you are to drink. 

Third. If the evidence of your own witnesses be 
unfavorable to you— which should always be carefully 
guarded against— exhibit no want of composure: for 
there are many minds that fonn opinlQns of the naturo 
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or character of testimony chiefly from the efiTect which it 
may appear to produce upon the counsel. 

Fourth. If you see that the mind of the witness is 
imbued with prejudices against your client, hope but 
little from such a quarter— unless there be some facts 
which are essential to your client's protection, and 
which that witness alone can prove ; either do not call 
him, or get rid of him as soon as possible. If the 
opposite counsel perceive the bias to which I have 
referred he may employ it to your own ruin. In 
judicial inquiries, of all possible evils, the worst, and 
the hardest to resist, is an enemy in the disguise of a 
friend. Ton cannot impeach him— you cannot disarm 
him— you cannot indirectly even assail him ; and if you 
exercise the only privilege that is left to you, and call 
other witnesses for the purpose of an explanation, you 
must bear in mind that instead of carrying the war into 
the enemy's country, the struggle is between sections of 
your own forces, and in the very heart, perhaps, of your 
own camp. Avoid this, by all means. 

Fifth. Never call a witness whom your adversary 
will be compelled to call. This will afford you the privi- 
l^e of cross-examination, take from your opponent the 
small privilege it thus gives you, and, in addition 
thereto, not only render everything unfavorable said 
by the witness doubly operative against the party call- 
ing him, but also deprive that party of the power of 
counteracting the eflTectof the testimony. 

Sixth. Never ask a question without an object— nor 
without being able to connect that object mth the ca^se, 
if objected to as irrelevant. 

Seventh. Be careful not to put your question in such 
form that, if opposed for informality, you cannot sus- 
tain it, or at lestst produce strong reasons in its sup- 
port. Frequent failures in the discussion of points of 
evidence enfeeble your strength in the estimation of 
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the jury, and greatly impair your hopes in the final 
result. 

Eighth. Never object to a question put by your ad- 
versary, without being able and disposed to enforce the 
objection. Nothing is so monstrous as to be constantly 
making and withdrawing objections ; it indicates either 
a want of correct perception in making them, or a defi- 
ciency of reason, or of moral courage, in not making 
them good. 

Ninth. Speak to your witness clearly and distinctly, 
as if you were awake, and engaged in a matter of inters 
est ; and make him, also, speak distinctly and to your 
question. How can it be supposed that the court and 
jury will be inclined to listen, when the only struggle 
seems to be, whether the counsel or the witness shall 
first go to sleep? 

Tenth, Modulate your voice as circumstances may 
direct. " Inspire the fearful, and repress the bold." 

Eleventh. Never begin before you are ready, and 
always finish when you have done. In other words, do 
not question for question's sake— but for an answer. 

2. ReG'esbiDg WitDesses^ Memory. 

It will fi'equently occur that you will have occasion 
to call the attention of your witness to something 
which he has omitted in his narrative, and which may 
be a material element in the establishment of your 
cause. This is to be expected. The shrewdest of us, in 
our calmest moments, are liable to omit something from 
what was said in a certain interview, or what occurred 
at a certain time ; and particularly would we be liable to 
do so if placed in a new and embarrassing position. It 
frequently happens that a strictly honest and intelligent 
witness will tell the same story half a dozen times and 
omit a different portion of it each time. 

As a rule, however, in each case a simple and well di- 
rected question will instantly recall the omitted portion 
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of the story to his mind, such as ''what was said or done 
respecting so and so?" or "was not something said 
about so and so ?" but these are inadmissible questions ; 
and not knowing what part of the story he has omitted 
it is in vain that you ask him"waiS that all?" "was 
nothing more said?" and the like. How then are you 
to come to the rescue and obtain the testimony you so 
much desire? 

There is but one legitimate way to a<»omplish this, 
and that is, without violating the rules of evidence, to 
suggest indirectly the forgotten or omitted story. 

It is impossible to lay down any rule or prescribe any 
form of question, because of the fact that each case 
must depend upon its own circumstajices. But it may 
be said that when all other methods fail to elicit the de- 
sired testimony, your only resource is to have your wit- 
ness repeat his story. He is then liable to repeat the 
particular thing you are after and omit something else: 
But this method should not be resorted to until you 
have exhausted all other means at your command, be- 
cause your antagonist may make capital out of the dis- 
crepancies of your witness's stories. 

Some attorneys draw out the forgotten or omitted 
statement by so framing a question or questions that 
they shall contain a part of the foi^otten sentence in 
its very words, but with a different application. Others 
there are who will put a question or series of questions 
which they know to be in violation of the well settled 
rules of evidence and which the court will not permit to 
be answered, if objected to, but which are potent to sug- 
gest to the witness what they desire him to say. This 
is very disreputable and should never be done. 

3. Be calm. 

Whatever else you may do or neglect to do, never 
fail to keep your temper when examining a witness. A 
i-ecent writer has said that "this should be a golden 
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rule with every lawyer ; that he should never be moved 
to anger by anything, however provoking, and however 
he may appear to be in a passion." 

Entire self-command is his greatest virtue, and never 
more in requisition than in dealing with a stupid wit- 
ness. Paission is an attorney's worst foe in a trial, for 
there is not only a baseness about it which prejudices 
the jury and annoys the court, but it makes him sus- 
ceptible to the envenomed shafts of his opponent. 

Golton says that the intoxication of anger, like that 
of the grape, shows us to others, but hides us from our- 
selves; unnerves and unmans us, and in every way 
unfits us for business, and especially for the trial of a 
difficult cause. The poet has well said : 

'' Of all bad things bj which mankind are cursed, 
Their own bad tempers sorely are the worst." 

4. Order of Time. 

In examining a witness the order of time ought al- 
ways to be observed. This is not always the manner 
most intelligible to the jury, but it is the natural or- 
der in which events are associated in the minds of the 
witnesses, a>nd for that reason the one by which they 
are the most readily and accurately recalled. 

If you should be required to depart from this rule 
for the purpose of bringing out facts that are connected 
together by a link other than that of time, let the 
same principle govern the order of that, and when you 
return again to the main thread of the narrative, do 
not fail to repeat to your witness the two or three last 
questions before you break away from it, so £is to recall 
him directly to the point from which you diverted him, 
ajid not confound, or confuse, or embarrass him. 

5. Interrupting the Witness. 

Every practitioner will now and then find a witness 
who is too eager to tell what he knows, and has a ten- 
dency to talk too much, or who is over ze^QW in the 
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cause of your client and his friend, and if allowed to run 
his course, would prove too much. You should check 
such witnesses at the very outset by requiring them to 
do no more than simply answer the questions you ask 
them, and be careful to so frame your questions that 
their appropriate answers will be a laconic yes or no, or 
the like. This should be done kindly but gravely, and 
peremptorily keep them close to the point for which 
they are called, and stop them as soon as they have 
answered your question. Give them no chance to expa- 
tiate or they will do you more harm than good. 

6. Duty of Opposing Counsel. 

During the examination in chief, the counsel on the 
opposite side should pay particular attention to every- 
thing that is done or said. Observe closely every ques- 
tion put with the double purpose of seeing (1) whether 
it is properly put, according to the rules of evidence, and 
(2) what bearing it hcis upon the case as well as the design 
of your opponent in putting it. 

Great keenness of perception and readiness of appre- 
hension are requisite to the proper performance of this 
part of your duty. You must be complete master of 
the law of evidence, particularly that applicable to nisi 
prius trials, so that when an improper question is put, 
you may interpose before it is answered. If a question 
is an improper one, the court may "rule out" the an- 
swer thereto, but it cannot rub out the effect it may 
have had on the minds of the jury. 

Never except for the sake of excepting, but always 
do so with an object, and never do so unless you are 
able to support your position by reasons. To be al- 
ways taking exceptions and withdrawing them, makes 
a bad impression on the jury, annoys the court and irri- 
tates opposing counsel. Make it a rule never to except, 
no matter how objectionable the question put, unless it 
will have some effect upon the interests or rights of yojir 
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dient. These vital points are all that you need be so- 
licitous about; mere formality is a matter of no concern. 

It has been yveH said that by continually carping 
at the questions put to mtnesses, thinking thereby to 
show himself quick and clever, an attorney makes a 
great mistcike. ''Such exhibition of captiousness, 
whether affected or real, is offensive to the court and 
jury ; it displeases those who see through it, and they 
only deem you an ass for your pains ; and it can only 
impose on the mob in the gallery, whose applause, how- 
ever desirable in politics, is rather injurious than other- 
wise to a professional reputation. Nothing is more 
easy than to find opportunities for this sort of vanity 
without starting objections actually untenable, because, 
in practice, and by the courtesy of counsel, and the hon- 
orable understanding they have one with another, that 
they will not knowingly put leading questions where it 
would be wrong to lead. A vast number of questions 
are put, which, in strictness of rule, are leading, and 
therefore, if objected to, could not be permitted. But it 
will be your proper course, never to object to a question 
as leading, merely because it is such, but only when it 
appears to you to be likely to have an effect injurious on 
your cause. And when you have real occasion to make 
such an objection, do not do it in a perked, angry and 
concdted manner, as is sometimes seen, but gobd-tem- 
peredly, and as appealing to the better judgment of 
your opponent, whether he does not deem it to be. an 
improper question; nor address the objection to the 
court in the first instance, but to your adversary, and 
only if he persists in putting it should you call upon the 
court to decide between you as to which is right." 

There are other improper questions which are far 
more injurious to your cause than leading ones. Tou 
should ever be on the alert for these, and as soon as the 
words have fallen from counsel's lips, and before the wit- 
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ness has time to speak, you must interpose to prevent 
his answering. This is one of the nicest accomplish- 
ments of a trial lawyer, and in no department of his 
business are the fruits of experience more obvious. 

A keen practitioner in a trial will put question after 
question and elicit damaging answers which might be 
kept out by proper objections made at the right time. A 
practiced lawyer will shut all these out, but an inexper- 
ienced one will, ten chances to one, let them pass 
unchallenged, because he is not sufficiently practiced in 
the law of evidence to discern their illegality on the 
instant, or not sufficiently master of it to give a reason 
for his objection, although he may have a dim impres- 
sion that the questions are wrong somehow, but which 
he allows to be put without murmur. 

From this will be seen the urgent necessity for a 
thorough mastery of the law of evidence. It should be 
as thoroughly mastered as the alphabet; and its 
principles incorporated with the elements of your being. 
It is not only the branch of the law you vrill most fre- 
quently call in requisition, but the only one you will be 
called upon to expound without previous research. 
The questions it governs necessarily arise on a sudden, 
and must be suddenly argued and decided. You are 
expected to be aware of this, and come into the trial 
with a full knowledge of all the principles and rules of 
evidence at your command. On all other questions 
you will have time to prepare yourself and to "look up 
the law ; " or if a contingency should arise in which 
you are not posted on the law governing that partic- 
ular point, the court will give you time to prepare 
yourself. 

Few attorneys, particularly young attorneys, come 
into the trial of a cause without a full knowledge 
of the law governing the principles involved. It is not 
in this that they fail, it is in their inability to get all 
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their evidence before the jury and keep out all that 
should not be given to them. All young lawyers 
should make a special study of this subject, should 
keep well ''read up'' on evidence, because it is herein 
that nine-tenths of them fail. More cases are lost and 
more won in the introduction of the evidence than any- 
where else. 

It will be the duty of the opposing counsel to note 
the evidence fiilly as the case proceeds, because it can- 
not be told at this stage of the proceedings what may 
be material, or where a question may arise as to what 
waa the witness's answer. So far as practicable, the 
witness's exact words should be written down. The 
question need be written only where it seems to be of 
special import. 

You should commence your notes with the title of 
the case, day and date of the month, and the name of 
the judge before whom the trial took place. The evi- 
dence should be written on the right of the paper with 
a broad margin to the left for notes, and as the evi- 
dence progresses you should note whatever should be 
explained on a cross-exajnination, to be answered in 
your speech, or be contradicted by your own wit- 

When such an idea occurs to you, never suffer it 
to escape or trust it to your memory, but jot it 
down at once, for, amid the multiplicity of daims upon 
your attention, you have no assurance that you will 
be able to lay your hands on it when the proper time 
comes to use it. This plan you will find especially ser-^ 
viceable in cross-examination, for it is a very diiBcult 
matter to carry in the mind all the evidence in chief 
that needs to be explained or deprived of its credit. 

7. The voir dire. Another matter to which the 
opposing counsel should pay especial attention is the 
examination on the voir dire^ or the examination to 
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which a witness may be subjected before he is admitted 
to be sworn, for the purpose of ascertaining whether he 
is competent to be a witness. This is done much less 
frequently now than it formerly waa, because the dis- 
qualifications of witnesses which formerly prevailed 
have almost all been removed by recent legislation. 
Some of them, however, still remain, and until they too 
are swept from our statute books in compliance with 
the demand of that humane and rational principle 
which pervades modern legislation, you must not 
forget that there are yet objections to the competency 
of a witness, and avail yourself of all the advantages 
they may afford you. But be morally certain that if 
you qu^ion a witness's eligibility and fail to carry 
your point, that you have thus made of him a mortal 
enemy, so far as that cause is concerned at least. 
Being prepared to substantiate your objection, as soon 
as the witness is called,and before he is sworn, you inti- 
mate your objection to the court. You will then proceed 
to examine him in support of it. 

This examination you will be permitted to conduct 
the same as you would conduct a cross-examination 
and be governed by the same rules. 

Grenerally a very few questions will serve your pur- 
pose. If, however, you are dealing with a very sucnte 
witness, who knows your object, great skill and tact 
,are often required to draw from him those facts or 
circumstances upon which you rely to sustain your ob- 
jection. But when you know that you are right and 
that your objection is well taken, be firm and resolute 
and you will succeed. 

An anecdote in point is related of David Paul 
Brown. It is told by a juror who sat in the case. He 
says: "One case, while I was an empanelled juror, left 
an impression on my mind that time can never erajse. 
The witness was a respectable looking man, with a 
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calm, settled countenance, as placid as are the deep 
waters when the storms have passed in their fury 
away. There was not in any one of his strongly 
marked features the least indication or index to a 
volume of crimes, which lay in his breast. I had 
noticed this maji particularly, and in a former case, 
had received aa gospel his evidence. But Mr. Brown, 
the attorney in the cajge before the court, objected to 
his evidence ; it should not, he observed, be received. 
The reasons were demanded by the court; they were 
promptly given: the man was a convict, unpardoned, 
and thus placed beyond the pale and privilege of the 
law by his crimes, and not to be admitted to the bar 
otherwise than as a criminal. 

"Much excitement ensued. The witness looked sur- 
prised. He rebutted the charge with indignation, 
spoke of character, law and justice. His eyes flashed 
as he boldly stated to the court that he never was in 
prison, had never been subject to the lash of the law 
in any shape. Injured innocence, insulted pride, 
wounded honor, all seemed to rise up in vengeance 
against the bold accuser. 

"Mr. Brown arose from his chair, where he had 
seated himself at the commencement of the witness's 
declaration of innocence, and walked up to him. There 
was determination in his look; his soul-searching eye 
was fixed like that of a basilisk on the witness. The 
efifect was almost the same, for his victim's gaze was 
also as fixed; the one, however, was that of powei^ 
the other, that of fear. Mr. Brown spoke. 

" * I have objected to your evidence. Sir; this objec- 
tion is founded upon a knowledge of your character. 
Answer me. Sir ; were you not convicted and punished 
in the State of Delaware for a heinous crime ? ' 

"*No, Sir.' This was uttered with an evidently 
assumed boldness. 
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"* Never?' 

" ^ No, Sir/ 

'* 'If I were to strip up the sleeve of your coat, and 
point to the letter R., branded on your right arm, near 
the shoulder, and say this was done in New Castle, Dela- 
ware, what answer would you make? * 

** The poor wretch was crushed — ^his artificial courage 
melted away before the fire of an intellectual eye.'* 

Another triumph of a similar character occurred to 
the same eminent advocate in the trial of the case of 
Commonwealth vs. Stargy which occurred in 1835. 
The prosecution introduced a witness to prove dying 
declarations : 

"Before we come to that,? said Mr. Brown, "I have 
something to say. I am prepared to prove that the 
deceased was an atheist— an avowed infidel, who denied 
a future state of rewards and punishments— who denied 
the truth of the Bible, and declared it to be a romance, 
and who disbelieved in the existence of the Almighty." 

The proof was accordingly made. Upon the argu- 
ment of the question he contended that dying declara- 
tions were admissible only, when they were founded 
on the consciousness of an approach to the judgment 
seat of God. The solemnity of that moment being 
equivalent to an oath— nay, more than equivalent to 
an oath, for no ex parte oath could possibly be 
received. 

"But how," said Mr. Brown, "is this principle 
available, when a man lives like a beast and dies like a 
beast, looking to no hereafter? Such a man, if living, 
could not be allowed to be a witness ; he would not be 
permitted to contaminate the Book of Eternal Life 
with his unhallowed and sacrilegious lips. If, then, he 
could not be sworn— acknowledging no obligation that 
binds him to the truth-*how can his declarations, 
living or dying, be received in a court of justice, in a 
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cause involving human life. An avowed or admitted 
infidel is divested of all his franchises; the consti- 
tution tolerates all religions, but does not toler- 
ate no religion— does not sanction blasphemy or a 
blasphemer. No man can hold a public office who is an 
infidel ; fi'om the President of the United States down to 
a tipstaflF in this court, every officer is compelled to be 
sworn. No atheist can be sworn, and therefore no atheist 
can hold an office, however high or low. There is no in- 
justice in this— the man who denies his God should be 
prepared to be denied by his fellow man." 

This was a turning point in the case. Brown carried 
it and the prisoner was acquitted. 
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CHAPTER XXIX. 

CROSS-EXAMINATION OF WITNESSES. 

In the preceding chapter a few hints are given 
r^arding the proper conduct of the direct examination 
of the witnesses. In this chapter there will be set down 
some "hints" which it is trusted may prove valuable 
regarding the proper conduct of a cross-examination, 
and other topics of practical importance in active prac- 
tice. 

This is one of the most difficult feats to perform sue- 
oess/uUjr and intelligently that taxes the patience or 
tries the powers of the advocate. The one branch of the 
law in which all attorneys, and particularly all young 
attorneys, should be most proficient, is that of evidence. 
The fewest number have the various principles governing 
the admission of testimony, and the rules prescribing the 
proper method of examining or cross-examining a wit- 
ness at their fingers' ends. 

The two branches of the law the young lawyer should 
be most intimately acquainted with— those which will 
help him more than any or all others in his career to win 
cases— are ple&ding and evidence, and they ai^ the very 
two in which, as a rule, attorneys, and particularly 
young attorneys, are most deficient in. 

You always have an opportunity to look up a point 
of law involved in a case, but you never, or very seldom, 
at least, have an opportunity to look up a point of law 
governing the admission or rejection of a given ques- 
tion, or of particular evidence, at a trial. 
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1. Rules for Cross-examination. 

David Paul Brown's rules for cross-examinatioii, 
and there are none better, are : 

First. Except in indiiferent matters, never take your 
eye from that of the witness. This is a channel of 
communication, from mind to mind, the loss of which 
nothing can compensate. 

"Truth, faJsehood, hatred, anger, scorn, deepair, 
And all the passions— all the soul is there." 

Second. Be not regardless, either, of the voice of the 
witness ; next to the eye, this is perhaps the best inter- 
preter of his mind. The very design to screen conscience 
from crime, the mental reservation of the witness, is 
offcen manifested in the tone or accent, or emphasis of 
the voice. For instance, it becoming important to 
know that the witness was at the corner of Sixth and 
Chestnut streets at a certain time, the question is asked : 
Were you at the comer of Sixth and Chestnut streets at 
six o'clock ? A frank witness would answer, perhaps, " I 
was near there," but a witness who was desirous to con- 
ceal the fact, and defeat your object, and speaking to 
the letter rather than to the spirit of the inquiry, would 
answer— no; although he may have been within a 
stone's throw of the place, or at the very place within 
ten minutes of the time. The common answer of such 
witness would be, "I was not at the comer at six 
o'clock." Emphasis upon both words plainly implies a 
mental evasion or equivocation, and gives rise, with a 
skillful examiner, to the question, "At what hour were 
you at the corner? " or, " At what place were you at six 
o'clock ? " And in nine cases out of ten it will appear 
that the witness was at the place at about that time, or 
at the time about the place. There is no scope for 
farther illustration; but be watchful, I say, of the 
voice, and the principle may easily be applied. 
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Third. Be mild with the mild, shrewd with the crafty, 
confiding with the honest, merciful with the young or 
frail or the feaiful, rough with the rufSan, and a thun- 
derbolt to the liar. But in all this, never be unmindful 
of your own dignity. Bring to bear all the powers of 
your own mind, not that you may shine, but that vir- 
tue may triumph, and your ease may prosper. 

Fourth. In a criminal, especially in a capital case, 
so long as your ease stands well, ask but few ques- 
tions, and be certain never to ask any, the answer to 
which, if against you, may destroy your client, unless 
you know the witness perfectly well, and know that his 
answer will be favorable, equally well ; or unless you be 
prepaj^ with testimony to destroy him, if he play 
traitor to the truth or your expectations. 

Fifth. An equivocal question is almost oa much to be 
avoided and condemned as an equivocal answer. Sin- 
gleness of purpose, clearly expressed, is the best trait in 
the examination of witnesses— whether thev be honest 
or the reverse. Falsehood is not detected by cunning, 
but by the light of the truth, or if by cunning, it is the 
cunning of the witness and not of the counsel. 

Sixth. If the witness determine to be witty or refrac- 
tory with you, you had better settle that account with 
him at first, or its items will increase with the examina- 
tion. Let him have an opportunity of satisfying him- 
self, either that he has mistaken your power, or his own. 
But, in any result, be careful that you do not lose your 
temper. Anger is always either the precursor or evi- 
dence of assured defeat in any intellectual conflict. 

Seventh. Like a skillful chess-player, in every move 
fix your mind upon the combinations and relations of 
the game, partial and temporary success may otherwise 
end in total and remediless defeat. 

Eighth. Never undervalue your adversary; but 
stand steadily upon your guard. A random blow may 
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be just a£i fatal oa though it were directed by the most 
consummate skilly the negligence of one often cures, and 
sometimes renders effective, the blunders of another. 

Ninth. Be respectful to the court and jury, kind to 
your colleague, civil to your antagonist, but never 
sacrifice the slightest principle of duty to an unseeming 
deference toward either. 

The last rule applies to the whole trial as well as to 
the cross-examination. Firmness and determination to 
the " better end "—bulldog tenacity— should be charac- 
teristic of every lawyer. It is an element in the make-up 
•of every eminent advocate. Stand up manfully for the 
right of your client at all times and under all circum- 
stances, no matter what inconveniences it may bring 
upon yourself or others. 

A couple of illustrations will suffice to enforce this 
principle : 

In the case of Commonwealtb v. FarkiUy tried in the 
Court of Oyer and Terminer of Philadelphia, 1843, 
David Paul Brown was counsel for the prisoner. The 
trial was a long and tedious and bitterly contested one. 
At the close of the address of the Commonwealth's 
attorney the judge proceeded to chai^ the jury at two 
o'clock in the morning. 

Mr. Brown. "I object to your Honor's charging 
this jury, unless your colleague is on the bench." 

Attorney-General. "Can we not consent to the 
charge in his absence? It is a very unreasonable law, 
and His Honor the Associate Judge has gone home." 

Mr. Brown. "I consent to nothing in a capital 
case ; it is as much his honor's duty to be here as mine, 
and I shall take advantage of his absence; as to the 
unseasonable hour, that is not my fault; no hour is 
seasonable for the violation of law." 

Lord Erskine, on all occasions at the bar, showed a 
determination and courage that all admire and that 
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will never be forgotten. In the case of the King v. De&n 
of St. Asaph, a case for libel, Justice Buller instructed 
the jury "that there was no doubt as to the innuen- 
does, and that the principal question was, whether or 
not the defendant published the pamphlet ; and if he did 
you ought to convict him." 

The jury returned the verdict " Guilty of publishing: 
only.'* Buller then said, " If you find him guilty of 
publishing, you must not use the word *only.' " 

Erskine. "I beg your lordship's pardon — I mean 
nothing that is irregular. I understand they say, "We 
only find him guilty of publishing." 

Juror. " Certainly, that is all we do find." 

Buller. "If you only attend to what is said, there 
is no difficulty or doubt." 

Erskine. "Gentlemen, I desire to know whether 
you mean the word ' only ' to stand in your verdict? " 

Jury. "Certainly." 

Buller. "Gentlemen, if you add the word 'only' it 
will negative the innuendoes." 

Erskine. "I desire your lordship, sitting here as 
judge, to record the verdict given by the jury." 

Buller. "You say he is guilty of publishing, and 
the meaning of the innuendoes is a^ stated in the 
indictment." 

Juror. * ' Certainly. " 

Erskine. "Is the word only to stand aiS a part oi 
your verdict?" 

Jury. * ' Certainly. ' ' 

Erskine. " Then I insist that it shall be recorded." 

Buller. "The verdict must be misunderstood— let 
me understand the jury." 

Erskine. * * The jury understand the verdict. ' ' 

Buller. " Sir, I will not be interrupted." 

Erskine. "I stand here as advocate for a brother 
citizen, and I desire th^ word ' only ' may be recorded," 
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Buller. "Sit down, Sir! Bemember your duty, or I 
shall be obliged to proceed in another manner." 

Erskine. "Your lordship may proceed in what 
manner you think fit ; I know my duty as well aa your 
lordship knows yours ; I shall not alter my conduct." 

The verdict was recorded as Erskine desired, and his 
client cleared. 

2. Donovan^ 8 Rules. 

I know of no better rules by which to be governed 
in the matter of cross-examination than those recently 
given by J. W. Donovan, the modem prince of writers 
on "Trial Practice" and "Tact in the Court Room." 
He says:* 

" Think first what an icy pavement you tread upon ; 
think how a willing witness may say too much that 
which had been unproved without him ; think how the 
rivet may be clinched and the strength redoubled by 
facts too often repeated and committed to memory; 
think how you may develop new theories for your 
adversary, and act with quiet discretion. 

"The art of cross-examination is to show a conflict 
of testimony. It may not be successful, yet, if skillfully 
worded, it will convince some on the panel that you 
have at least moral evidence of the facte aimed to be 
established. It is not the place to exhibit smartness; 
that will be better if concealed. To entrap- a false wit- 
ness, to confuse a timid one, to encourage one who will 
aid your theory, are good uses of this high art. 

" Most young lawyers think they appear dull if they 
pass a witness without ' tearing him to pieces ' under 
rigid questioning, and find that they have fed their 
enemy at every question. Older advocates use this 
weapon with tact and caution. They have tried the 
saber exercise too often, and remember the deep scars it 
produced on their cliente. 

*2 American Law Jonmal 122. 

«3 
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<< Three kinds of wituesBes may be shaken by cross- 
questions: (1)* Those who swear recklessly; (2) Those 
who swear defiantly ; and (3) Those who swear falsely. 
The last named may be impe^bched, if he fails to impeach 
himself, by his own story. Only a few persons can con- 
tinue long in telling falsehoods without detection. 

''The fine art of cross-examining is in making your 
case out of an opponent's witness. This is almost 
always done by a gentle and delicate leading process, 
coupled with a concealed kindness that fascinates and 
encourages, while it creates the reasonable doubt or 
supplies the broken thread of a story that you are seek- 
ing to establish. 

'^ Of all the men puzzled by cross-questions doctors 
are the most pliable. They deal in strange phrases and 
queer theories, and out of twenty or thirty about ten 
will admit that all men are at times a little unanchored 
in intellect. They will swear through a theory of vivid 
dreams, temporary insanity caused by jealousy, or pro- 
longed litigation, by a quiet and well followed invitation. 

"There are no better rules on cross-examination 
than the following five: (1) Know what you need, and 
stop when you get it. (2) Risk no cause on the hazard 
of an answer that may destroy it. (3) Hold your tem- 
per while you lead the witness, if convenient, to lose his. 
(4) Ask as if wanting one answer when you desire the 
opposite, if the witness is against you, and reverse the 
tactics if he is more tractable. (5) Treat a witness like 
a runaway colt, and see that he does not get too much 
the start of his master, and if he does, let goof the reins 
at the first safe turn in the testimony?— but if you see 
any object to break his running, call the turn quickly." 

8. Manner of Cro8&-examinmg. 

There may be said to be two styles or manners of cross- 
examining a witness; one of which may properly be termed 
the savage style, and the other the smiling style. They 
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both aim at the same result in the end — the truth. 

The savage style is adapted to terrify the witness 
into telling the truth, while the aim of the smiling style 
is to win him to a confession of the truth. Tou wiir see 
both these styles exemplified every day in the court- 
room. The former is the prevalent style, especially 
among young lawyers. They probably imagine that a 
frown and rough voice are indicia of power and learn- 
ing; but this is a great mistake. It often defeats the 
very object for which it was adopted ; for anger, real or 
assumed, kindles anger— passions rouse the passions, 
and an attack stimulates a defense. By showing suspi- 
cion of a witness you insult his self-love— usually no 
inconsiderable element in the make-up of ordinary mor- 
tals—and make him your enemy at once. 

There may be cases where such a style of cross-exam- 
iningis called for,— where it is politic as well as just,— but 
they arethe exception and not the rule. The mild and 
persuasive manner is not only more pleasant— more 
pleasant to the court, the jury, the counsel and the wit- 
ness-but more eflFective also. It will win where the 
other will fail. Make it a rule never to abuse and brow- 
beat a witness,— unless it be a ca^se of absolute necessity. 
Apply the same rule to the savage style. 

4. Length of CrosB-examination. 

You must always remember that, as a recent writer 
has well said, a rigorous and prolonged cross-examina- 
tion tends to make the jury think that the witness must 
have said something very damaging in his direct exam- 
ination to require all this effort to break him down. If 
he is recollected to have said anything damaging, its 
importance is magnified by an apparent fear on the 
part of cross-examining counsel to let it go unqualified ; 
if it is not recollected, or its damaging significance was 
not appreciated, the more intelligent of the jury set 
themselves to studying out what it was or imagining 
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something. In either case if the cross-examiner unluckily 
puts that fated question, so common in one form or 
another on cross-examination, which allows the witness 
to reiterate his former answer and clinch it, perhaps, 
with an addition, the result is to magnify and redouble 
the value of the direct examination, at the same time 
manifesting to the jury the importance which counsel 
attach to the subject on which they are discomfited. 

On the other hand, to omit cross-examination, or 
make a brief and insignificant one, tends to give the im* 
pression that no special importance is attached to the 
direct testimony, unless, indeed, the direct testimony 
was obviously damaging; and then, to omit cross- 
examination, suggests a fear to inquire further. 

A cross-examination obviously addressed to the 
object of breaking down or confusing the witness, is 
likely, if vigorously conducted, to excite both antipathy 
and sympathy on the part of the jury. Jurors are lay- 
men usually drawn from what we may call the 
working classes, commonly sensible, plain minded men, 
very conscious of the abiUty of a "tonguey chap" to 
comer a plain spoken, well meaning one, whose inten- 
tions are better than lus means of quibbling or retort. 
There is commonly, we suppose, one or more on the 
jury whose appreciation of keenness and force, and 
whose enjoyment of anything in the shape of a contest, 
will give them zeal in following counsel's attempt to 
confuse the average witness ; but there are likely to be 
more on the jury, who, either from a fellow-feeling for 
the man who can't express himself in a manner equal 
to the occasion, or from a perverse and boasted disposi- 
tion, always to ''side with the under dog," will sympa- 
thize with the witness rather than with the counsel. 

This maikes it important not to enter recklessly, or as a 
matter of course, on an open contest with the witness ; and 
important to succeed if an oppn contest is attemuited. 
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CHAPTER XXX. 

DEFENSE IX CBIIHINAL CASES. 

1. Desperate Gftiwoff.— Every attorney, whether he 
makes a specialty of criminal law or not, will in all proba- 
bility at some period in his practice be called upon to de- 
fend some person charged with a heinous crime^ or it may 
be a revolting crime, and about whose guilt there is and 
can be no question. In such cases an unpleasant duty 
should not be lightly put aside. Professional ethics and 
the duty of an attorney often require that a desperate 
criminal, iresh from a most aggravated homicide, must 
be defended. But neither professional ethics nor profes- 
sional duty require that the attorney making such 
defense should resort to all the methods, stoop to all 
the subterfuges, known to the disreputable ''Old Bailie" 
lawyer ; when he sees that justice is done to his client 
and a fair trial given to the culprit, his duty is ended. 
The methods which defeat justice and save the necks of 
a Bemer, a Deacons, or a Mrs. Druse may be a disgrace 
to the profession at large ; but not more so, we fancy, 
than permitting a poor ''cranky" culprit who assassi- 
nated the chief executive of the land, to go a begging up 
and down the highways and by-ways of the country for 
counsel. It is granted that this was "a desperate 
cause," but that fact did not relieve an honorable pro- 
fession of the duty to see that there were competent 
counsel to look after the rights of the ill-fated defendant, 
for even he had rights to be protected. The fact that it 
was a foregone conclusion that anyone who took the 
case would be defeated, did not relieve of the incum- 
bent duty. 
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No honorable lawyer active in practice does, can, or 
expects to win all causes. All will now and then get a 
* ^ desperate case. " It is many times the duty of an attor- 
ney to accept a retainer in, and fight for, what he knows 
to be a desperate caee. We grant that these occasions 
are rareties ; they may not come more than once in a 
lifetime ; to many attorneys they never come at all ; but 
when they do come under such circumstances that it is 
an attorney's duty to accept them, he should be ready 
to do so ¥rithout hesitation. 

But every attorney should remember that no cause 
and no exigency can make it his duty to swerve one 
hair's breadth from the path of rectitude and fair deal- 
ing ; that the requirements of advocacy and the duties 
of a good citizen and an honest man never clash,— 
are ever one and the same. 

An eminent southern advocate and orator, Prof. 
Stephen 0. Southall, of the University of Virginia, in 
speaking of such cases, and the duty of the lawyer to 
whom they come, once said : 

"The old reproach with which the profession has 
been aspersed, that its learning is perverted and its tal- 
ents prostituted to the defense of crime, has been well 
disposed of by the serene good sense of England's great 
moralist. Dr. Johnson. It is true, that we sometimes 
afford professional aid to an unworthy and guilty client. 
In his behalf we brave the reproa<5hes of public indigna- 
tion, and defy the threats of licentious power. We 
demand proof, we question presumption, we present 
difficulties, we appeal to the man's whole intellectual 
and emotional nature, to whatever can suggest doubt, 
subdue prejudice, or excite commiseration. And all 
this we do under a profound sense of duty, and an 
intense consciousness of the value of human liberty, and 
the sanctity of human life. We defend not the criminal, 
but the man accused of crime, whose guilt is problem- 
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atical, and whose innocence is possible. And surely 
reason and humanity forbid condemnation, until every 
argument in favor of acquittal has been pressed, and 
every circumstance tending to conviction has been 
sifted. We do all that we honestly C€Ln, and say all that 
we truthfully may, in behalf of our client, and then 
remit him to the voice of the accuser, and the sentence 
of the judge. But we subordinate conscience to no man's 
interest ; we sacrifice integrity on the shrine of no man's 
necessity. Every respectable lawyer can appropriate, 
with the change of a word, the sentiment of Pope : 

' Cursed be the speech, how weU soe'er it flow, 
Which tends to make one honest man my fo»— 
Giyes yirtne scandal— innocence a fear— 
Or from the soft-eyed virgin steals a tear.' " 

Austin Abbott, a learned editor and a well known 
law writer, recently remarked* that a desperate case 
often makes the fame and fortune of the practitioner, 
but that a series of desperate cases is not promising 
of success or prestige. He adds : 

"A lawyer who advanced early to the enjoyment of 
a large practice, on being cusked to what he attributed 
his success, said modestly-— making no reference to the 
hard work that he had put into his preparations for trials 
—that he had made it a rule to discourage the bringing 
of actions in which he did not see a dear promise of suc- 
cess ; and if doubt arose afber he had brought an action, 
or interposed a defense, he effected a compromise, if pos- 
sible, never going into court unless he was confident of 
success." 

It is undoubtedly true that the reputation of general 
success is a good deal ; but many are inclined to think 
that there is even more in that intelligent confidence in 
success which comes from a fake degree of painstakinif 

^ *2 American Law Journal, 1.' 
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and caution. And it is certain that an experience with 
thoroughly studied causes, and the trial of only those 
causes which give assurcmce of success, begets a habit of 
cautious confidence and vigor, which stands the mind 
well in aid, and in a desperate cause gives confidence and 
strength. 

It is said that there is this most curious thing 
about desperate causes, if they are but honest ones: 
that the other side rarely knows how desperate they are. 
The doubt and uncertainty are very obvious to the 
attorney who is facing them, but the very fact that the 
adversary does not know how the attorney is going to 
succeed, creates an air of mystery that may beget timid- 
ity and failure in resisting the desperate cause. There is 
nothing more common than a perfectly just cause, weak 
in technical but essential details, and the confidence of 
a very cautious man, who is accustomed to succeed, is 
often the only thing which can save such a cause from 
utter and hopeless defeat. 

Those men who have won their prestige in the profes- 
sion can afford to beM the burden of failure in particular 
causes better than those whose fame is not won, whose 
position is not assured ; and whether it is good fortune 
for a young lawyer to accept a retainer in an appa- 
rently hopeless cause, must depend chiefly on himself and 
what resources he has for dealing with it. 

It is believed that the most common mistake with 
young attorneys is, perhaps, that of bringing an 
action or interposing defense before securing the evi- 
dence. It is much pleasanter to investigate the law and 
serve a complaint, trusting that the facts will be forth- 
coming in due time, than to "skirmish around" and 
look up the evidence to support the cause; but the begin- 
ning of litigation is offcen the end of information; and 
that knowledge of the facts and command of the means 
of evidence which might have been secured by slow and 
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quiet movement, searching for proof and opening com- 
munications in the right directions, before a lawsuit had 
been commenced, is often the only method, and not 
infrequently an unexpectedly successful method, of deal- 
ing with what, at the first blush, was a very unpromising 
controversy. 

2. David Paul Brown's ^'Capital Hints for Capital 
Ca^efif."— One of the last legacies of a great advocate to 
the profession was '' The Capital Hints for Capital Cases," 
drawn up by David Paul Brown for his sons, which, 
together with his '^ Golden Rules for the Examination 
of Witnesses" (which have been given in a former chap- 
ter), were the result of years of experience and obser- 
vation. They have for years been practically inacces- 
sible to the profession. They are reproduced here in the 
hope that they may be not only of interest but advan- 
tage also to more than one young man just entering 
upon his professional career. They are as follows : 

First. Firmness and decision are as necessary as 
knowledge and talents ; the heart can do almost as well 
without the head as the head without the heart. There 
can be no cold-blooded defense. An appropriate and 
becoming manner is scarcely less necessary than appro- 
priate and becoming matter. A judicious and clever 
development of the facts of a cause is as important as 
the ablest and most eloquent argument. In a doubtful 
case, a skillful examination alone may secure a verdict ; 
but the best argument, without such an examination, 
will generally result in a failure. An artist cannot paint 
without his colors ; and the facts derived from the testi- 
mony are the colors or materials for the speech. 

Second. There is what may be called an argument- 
ative cross-examination, which exhibits to the jury the 
reasoning of the counsel, in immediate direct connection 
with the testimony of the witness. For instance, sup- 
pose the following cross-examination of a witness : 
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"Have yoti had any dispute or difference with the 
defendant?" 

"No/' 

" Have you been upon friendly terms with him for 
many years?" 

"Yes." 

" Have you been under obligations to him ? " 

"Yes." 

" Well, then, having had no difference, but being for a 
long time upon friendly terms, and being also under 
obligation and bound in gratitude to him, how did it 
happen that you were so vigilant and active in your 
efforts for his detection and conviction ? " 

An examination of this kind can scarcely fail justly to 
produce most unfavorable impressions of the witness. 

Third. Again, it is sometimes judicious to compel 
him to exhibit his own unworthiness of belief, by bring- 
ing before him direct and unequivocal contradictions in ,| 

his testimony, and then asking him to explain and rec- 
oncile them if he can. I have seen a witness struck 
dumb by this mode of cross-examination ; and in many 
cases it is much better thus to present it, than to 
reserve the contradiction for after discussion. It is 
fresher, fairer, more candid, and more efficient. 

Fourth. Before you venture on the trial of a capital 
case, be well assured in your own mind that you are 
competent for the hazardous duty you are about to 
assume. Remember the blood of the defendant may be 
upon you, if your task be feebly performed; and do not 
therefore allow a feverish desire for premature notoriety 
—in a case of great popular excitement— to blind you ^ 

to the difficulties and dangers by which you will inev- 
itably be surrounded. The trumpet of fame cannot 
drown the still, small voice of remorse. 

Fifth. Being well assured that you are prepared alike 
in point of intellect and knowledge^ be equally well con- 
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vincedthat yoor fellings are deeply enlisted fot the hap- 
less being yon are called npon to defend, and that these 
feelings, instead of impairing yonr efforts, will contribute 
to strengthen ajid enforce them. You should feel as 
though you were defending yourself, which you will nat- 
urally do by constantly holding in view the Ufe of the 
prisoner, the gibbet, and his forlorn and heart-stricken 
survivors. 

Sixth. Ton must know no fear but that of failure ; 
and even that you must permit nobody else to discover 
through you. Waive no bioht that you possess that 

MAY affect the DEFENDANT— Tie/c? tribute tO DO 

authority that is illegitimately exerted to bis injury— 
Recollect you guard the citadel of human life— 
Be wajry and be tirm. The judge and the jury, it is true, 
may take the life of the prisoner, but you are not to 
give it away. They must reach it over your prostrate 
body. 

Seventh. In all you think, and say, and do, remem- 
ber your strength is nothing ; there is but one arm that 
is powerful to save, and in relying upon that arm, you 
derive a support, the mere consciousness of which is 
both a sword and a shield in the hour of extremest peril. 
You may not acquit the guilty; nay, you may not 
acquit the innocent; but you will, at least, by a firm, 
faithful and fearless discharge of your duty, acquit 
yourself. I have said that manner is scarcely less nee- 
essary than matter; indeed, rightly considered, it is 
matter. 

Eighth. You should enter upon the trial of a capital 
case as a physician should enter the death-bed scene — 
calmly, gravely, solemnly ; all eyes are upon you, all 
hopes are upon you, all fears are upon you. There is no 
time for flippancy, agitation, or irresolution— much less 
for smiles or merriment; sport would as well become a 
charnel-house. 
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Ninth* Stand by the prisoner while he makes his 
chaUeDges ; advise with him, comfort and sustain him. 
When you repeat his challenges do it in a mild and 
inoffensiye way, lest you may create enemies, while your 
chief object is to secure friends. If you ever challenge 
for cause and your challenge fails, be certain that you 
have not exhausted your right to a peremptory chal- 
lenge, and invariably exercise it. Never challenge the 
twelfth juror, unless you are reasonably certain that he 
who may be called in his place will be more favorable to 
the prisoner. 

Tenth. The jury being complete, deliberately proceed 
to the trial of the cause. I say deliberately ; no hurry, 
no oonfiision, no gossip, no levity, no divided attention ; 
note everything with the "very comment of your soul," 
and while you look at all, bear in mind the prisoner 
and all connected with him look at you. If prosecuting 
witnesses do not affect your defense, don't cross-exam- 
ine them at all, unless you are certeun they can and will 
prove something affirmatively for the defense. In try- 
ing a case, if the character of the defendant be strong 
and his fax^ts weak, introduce character first. If his 
facts be strong and his character weak, either introduce 
character at the last or not at all. Never despair — I 
have known the best ca43e in the beginning to prove the 
worst in the end; and the worst at first to prove the 
best at last. 

Eleventh. If the unhappy man have a family, much 
as it may cost, the family should be present in the hour 
of his extremest need. He will suffer more by their 
absence. Their presence gives a proper tone and com- 
plexion to the awful scene. It is worth a thousand fancy 
sketches of domestic, parental, conjugal, or filial agony. 
When the verdict shall be returned take your post by 
the prisoner, calm, collected, prepared fbr, and equal to, 
either fortune. 
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Twelfth. If your efforts should be crowned with suc- 
cess, be grateful to that Power which controls all 
things, but exhibit no vain spirit of triumph. If the 
defendant be convicted, nerve yourself to receive and 
bear the blow, and still not despair ; much yet remains 
to be done. After verdict of guilty, if you doubt the suflB- 
ciency of the evidence or charge of the court, or the deci- 
sion of the judge upon the evidence or law, or the fairness 
ofthejury, move for a new trial. If none of these grounds 
exist, or if you should urge them unsuccessfully, enter a 
motion in arrest of judgment, provided thwe is any 
actual or supposed error upon the face of the record. 

Thirteenth. If this effort should also fail, the next 
awful step will be the judgment. Here, too, you must 
be present, and when the judge inquires of the prisoner, 
what he has to say why sentence of death should not be 
pronounced against him, if there be any such reason b^ 
carefdl that it is supplied. 

Fourteenth. The sentence having been passed, the 
death warrant issues— your application for a pardon 
having been refused— the drop falls, and then, and not 
till then, your duties are done. 

Fifteenth. To conclude, the condition of an. advo- 
cate for a defendant, in a capital cause, may be aptly 
compared to that of a commander of a ship in a storm ; 
the cordage snaps, the masts go by the board, tho bul- 
warks are carried away, the hull springs a leak— every 
dependence from time to time fails, and ruin appears to 
be inevitable; but still amidst the "wreck of matter," 
sustained by the immortal mind, with a resolved will, 
the gallant commander stands by his helm to the last, 
determined either to steer his shattered vessel into 
port, or to perish gloriously in the faithfcQ discharge of 
his duty. 
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CHAPTER XXXI. 

THE JURY. 

Tom Corwin used to declare that if there was any- 
thing God Almighty didn't know, it was what verdict a 
jury was going to bring in in a given case. Jurors 
are capricious creatures at times, and have a great deal 
of chastisement meted out to them in vituperative 
abuse by disappointed litigants. Many juries might be 
a great deal better, and there are at times some that 
could not easily be much worse. The jury is a creature 
of the law, with which the lawyer has to deal, and with 
which he should be on good terms. 

Perspicuity and precision are to be attended to with 
ajs much circumspection in talking to the jury, no 
matter at what stage of the proceeding, as they are in 
composing an oration or writing a treatise. Be careful 
first that your subject is clear to yourself— that you see 
through it, as it were, in all its bearings and 
details, and comprehend fiilly all the surroundings; 
3' ou will then be able to eliminate it from all the sur- 
rounding and connecting circumstances— to go at once 
to the heart of the matter and take the jury with you. 
Shun technicalities, foreign phrases, and uncommon 
words as you would a viper in your path, for they will 
serve but the single purpose of stinging your hearers 
and divide betw^een yourself and the mystifying word 
that attention which you want concentrated on you 
and your cause, and thereby, in a measure at least, 
defeat .vour obiect. Be natural* be easv» be plain, ft« 
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yojirseU; conceive clearly and express forcibly, remem- 
bering that, as Horace says : 

^^Verbaque proviaam rem non iavetia BeqnnntnrJ' 

The direction given by Cromwell to his soldiers was 
to "fire low." In addressing a jury you should always 
fire low, for if your eloquence be directed above the 
heads of your hearers, it will not be eflTective ; but by 
pointing your arguments low you stand a chance of 
hitting the hearts as well as the heads of your jury. 
Would you warm them by your eloquence and con- 
vince them by your reason, unlike the great Mahomet's 
mountain, you must bring yourself down to them, for 
they cannot raise themselves up to you; you must 
bring your eloquence and your reasonings and your 
arguments home to their wants and their wishes, their 
hopes and their fears, their families and their fire- 
sides. 

The tendency of a great many lawyers, and more 
especially of young lawyers, when they come to address 
the jury, is to " shoot too high." They talk at, around 
and over the jury., but not to them and with them. 

You must always remember that the jury you are 
addressing, and whose verdict you desire, is made up of 
men of very different— some of them having only very 
indjjfi^rent— attainments, and that to be successful you 
must talk to them in such a manner that the least 
informed and dullest man in the pajiel can readily 
comprehend what you are saying and understand the 
drift of your argument. You may find this a difficult 
task at first, for it is much easier for you to express 
your thoughts in those words and illustrations which 
habit has rendered familiar to your tongue, and which 
rise up to the lips and flow out as naturally as water 
from a fountain, than it is to translate your ordinary 
thouirhts and laiuniaeae into such voi»l«p as are known 
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to and understood by the lowest order of intellect 
which may find a place on the jury— and this is some- 
times very low indeed. You are not to make use of 
vulgar thoughts or low^life phrases^ but your ideas are 
to be clothed in plain terms— the homely vernacular of 
the class from which juries are genwally taken— enforced 
by trite examples and familiar illustrations. Although 
this may be a difficult task, it is nevertheless your busi- 
ness, and your duty to yourself and to your clients re- 
quires that you master this art, to agreater or less degree, 
at any cost of time and labor. It is a condition of your 
success as an advocate. 

Before entering upon the trial of a case you should 
make a careful study of your jury ; always being careful 
in the first place to select young jurymen with warm 
natures and intelligent faces, being as careful to reject 
the cold-blooded, narrow-minded, narrow-souled man as 
you are to exclude officers and office-seekers of every 
description, and "professional jurors." If you are 
accustomed to read character in faces, as every lawyer 
should be, in some measure at least, you will be able to 
make a shrewd guess at your man at a glance. The 
oldest and the wisest and the most experienced are 
sometimes surprised to find a sound judgment under a 
stolid front, and an intellectual exterior concealing a 
shallow mind. But your eye will, as a rule, prove toler- 
ably correct. Yet you must not rely alone upon first 
impressions ; watch the jury doeely as they are being 
selected, as the evidence is being introduced and the case 
progresses, and you will discover who are the intelli- 
gent, who the impotent, who the sagacious, who the 
shallow, who the facile, and who the obstinate. 

Knowing the jury thus you will know the better how 
to deal with them, for you know who will lead the others^ 
and consequently to whom you must address yourself; 
whom you must convince^ whom persuade^ and,, in a 
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meastire at least, how you must mould your speech to 
the measure of their capacities. 

By watching closely while you are addressing the 
jury you will soon learn whether you are making your- 
self understood by them, and also whether you are 
holding their minds as well as their ears. There are no 
outward signs by which this may be known, except such 
as are ever observable in persons interested, such as a 
steady gaze, fixedness of features, a slight inclination 
forward of the head, with possibly an unconscious nod 
of approval now and then; but internally there will be 
felt that subtle essence, that secret sympathy, which 
ever exists between 

"Two sonlfl with but a single thoaght, 
Two hearts that beat as one." 

Keep your eyes upon the jury while you are talking to 
them, for the eye is often as eloquent and attractive as 
the tongue ; it speaks the language of the heart and is 
never misunderstood. If there be a juror who does not 
listen, who is indifferent or obstinate, fix your eyes upon 
him, talk to him, at him and with him until his atten- 
tion is fixed, his interest aroused, and his mind con- 
vinced. Observe narrowly the play of feelings, and if at 
any time a puzzled expression or a shadow of doubt 
flits across tlie face of a juror, you may be sure that 
your argument is too subtle, your reasoning too 
refined, or your language too learned for his com- 
prehension; and hasten to simplify your argument, 
make less complex your reasoning, repeat in other words 
and phrases, and enforce by familiar illustrations, the 
substance of what you have wasted in unintelligible 
sentences. In other words, you must make yourself a 
thirteenth juryman, talk as the jury taJk, reason as the 
jury reason, feel as the jury feel ; and whenever you 
have brought the jury to feel as you feel, reason as you 
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reason, and see the case as you see it, you have reax^hed 
the sitting down point. 

If your client has any case at all, your province is 
to enlighten, not mystify the jury. Never hope to give 
them a better idea or a clearer conception of a case than 
you have yourself. To be able to present the facts in 
the strongest light and the most forcible manner possi- 
ble to the jury, you should make yourself thoroughly 
master of the subject and perfectly familiar with 
every detail of evidence, pointing out wherein you 
agree with your opponent, and wherein you diflfer from 
him. Then arrange your matter and present it to the 
jury in the form which is most natural, most logical, 
and most convincing, observing, so far as practicable, 
sequence in time. Commence with those facts about 
which there is no dispute, and by gradual and imper- 
ceptible steps lead the jury to those propositions that 
are most strongly contested. Do this in as pleasing and 
entertaining a manner as possible, and in as few words 
as practicable. £ver remember that, as Caj-lyle says, 
''silence is the eternal duty of man," and that that 
lawyer who says the least that a case requires, as a rule, 
is more successful than the one who says the most that 
can be said upon the subject. Remember, also, that the 
average mind is much wiser than many suppose, and 
that it will always be to your advantage to explain the 
reason of the law to the jury or to the court in their 
hearing ; and be sure that they know the consequences 
of their verdict. 

Should the jury grow impatient, become restless, 
stretch, yawn, look at the clock, you may know that the 
time has come for you to sit down, although you may 
not have said all that you intended to say. Never 
hazard the possibility of marring the good effect of 
what you have already said, and jeopardizing your case, 
by further attempts to hold their attention or enforce 
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your points. One of the happiest faculties of a lawyer, 
as well as one of the rarest, is to know what to say and 
when you have said enough. 

Opportune Introduction. 

When it is possible to do so, you should b^n your 
address to the jury vnth an appropriate allusion to the 
day or some passing event, particularly if it will enable 
you to prepare the minds of your hearers for and ac- 
centuate what you are to say. David Paul Brown's 
introduction to his speech in the famous Morgan 
Hinchman case will serve as an illustration. He 
said: 

" Upon this day. Gentlemen of the Jury, this holy 
day, when the great mass of the Christian community 
are devoutly engaged in a public manifestation of pious 
gratitude for the priceless and free sacrifice which 
redeemed the fallen family of man from the miseries of 
eternal death, it is a melancholy and painful duty to be 
compelled to force upon your attention the persecution 
and oppression of, the cruelty and barbarity practiced, 
or alleged to be practiced (for I take nothing for 
granted), by a body of professing Christians, lovers of 
peace and foUowers of a meek and lowly Savior, 
against, an uuofTending fellow man. 

"My learned friend, though professional adversary, 
has ventured, in the close of his remarks, to appeal to 
you, and to attempt to enlist your sympathies in 
behalf of the defendants in this caise, closely connected 
together as they have been, from the first to the last, 
as a solid phalanx, in an unsparing opposition to 
Morgan Hinchman. Instead of casting an eye of pity 
or commiseration upon the helpless condition of the 
plaintiff, upon his destitute and disgraced condition, all 
his humanity seems to be absorbed by a sympathetic 
r^ard for those whom he professionally represents, 
find whp ar^ the actual pffender^r 
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''When Pilate— and it is an apt illustration upon 
the present occasion— meanly yielded to the clamors of 
the multitude, and, washing his hands in their presence, 
surrendered the Savior of mankind to an unholy and 
infuriated combination, consoling himself by exclaim* 
ing, 'I am innocent of the wrongs of this just person,' 
he adopted by anticipation some portion of the argu- 
ment resorted to by this defense. He only stood by, 
forsooth, and did nothing! He was innocent of the 
blood of the accused ! But let me tell you now— and it 
will be a subject of elaborate descant hereafter— let me 
tell you now, that that man, however elevated or 
respectable, who stands by patiently, and acquiesces in 
a wrong that is about to be or has been committed, 
imparts to the wrongdoer the aid and support of his 
presence, and thereby participates in the offense. 
Although, like Pilate, he may console himself with the 
operation of washing off external guilt, he shares in 
that evil, shares in that crime, which he neither 
endeavored to prevent nor was disposed to resist or 
redress. This is my doctrine, and we shall soon see 
how it will abide the test, when I come to apply it in 
requisite connection with the different portions of this 
case, in which that point of inquiry is involved." 
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CHAPTER XXXII. 

THE DEFENSE OF INSANITY. 

1. Introductory. 

In attempting to examine the opinions of learned 
judges on the matter of what 4s and what is not the 
proper question to leave to the jury, when the defense 
of insanity is set up, and the life of a fellow creature 
depends upon the answer, I have no doubt that I shall 
incur much censure. Nevertheless, it must be admitted 
that authority is not always so wise that it should be 
followed as though men had no brains and no eyes. 
Dead men's opinions may have been applicable to the 
times in which they lived, but may require some modi- 
fication to fit them for the exigencies of a more civilized 
age, when it may be supposed, without presumption, 
that with more light we may possess a clearer judg- 
ment. 

The smallest fragments you may pick up of an old 
family teapot, or even a saucer, are valuable as relics, 
or as specimens of bygone art; so the fragmentary 
utterances of what was authority should be regarded 
with respectful curiosity. 

The answers, however, of the learned judges, in what 
was not McNaghten's case, are not even the utterances 
of Authority, as they decided nothing and were not 
given with reference to any cas^ before any court what- 
ever. It wafl no more judicial than when Her Majesty's 
judges gratify the world with their speeches at the 
GuildhaJl banquet. So far as the particular case is con- 
cerned which gives its name to these answers, it had not 
been heard of by the House of Lords, for I observe by 
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one of the answers that their lordships are informed 
that a certain case, namely, the Queen against McNagh- 
ten, had been tried some time previously, in which, sin- 
gularly enough, the very point arose upon which their 
lordships desired information. But whether these 
answers possess any authority or not, the question is^ 
Are they right in principle and should they be followed 
in practice? If not, the sooner the public mind is 
directed to them, the better. And now let me ask, with 
all reverence due to departed greatness, can anyone 
examine them for a moment and not perceive that they 
are for the most part wrong? Timidity, no doubt, in 
the old days, which looked upon the gallows as the most 
powerful institution for good, caused fine distinctions to 
be drawn between sanity and insanity. And the closer 
you examine these distinctions, the more clearly it will 
appear that while Justice and Common Sense were for 
acquitting the lunatic. Authority and Precedent were 
for hanging him. 

Too much deference for antiquated authority is not 
good for freedom, nor proper in the administration of 
justice. 1 have no respect for error, although it proceed 
from the most respectable authority, and no regard for 
precedent simply because it is one. The existence of a 
thing may be the best argument for its extinction. 
How often have we known in old days judges decide 
against their own good sense because some precedent 
stood in the way I 

If anyone is curious to see what doubt exists as to 
whether in certain circumstances a man should be 
hanged or not, let him examine carefully Mr. Justice 
Stephen's work on Criminal Law under the head of 
Insanity. He will there see that if a certain proposition 
is law a prisoner must be hanged : if not law he must be 
acquitted. That is the dear result of all the author- 
ities and preoedents on the subiect. But now suppose 
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0116 jadge holds the said proposition to be law^ and 
another holds it not to be law— then the prisoner is 
hanged or acquitted not according to law, but accord- 
ing to the opinion of the judge who tries the case I And 
one judge may never have been engaged in criminal law, 
and another may never have seen a lunatic. The 
offense of larceny is based on sound principles; the 
crime of murder ought not to be decided by caprice. 
Justice would rather rest on principle than precedent, 
and, however proper it may be to respect authority, it 
must not be at the sacrifice of our understanding. 

I have always felt that the medical profession is too 
little r^arded in this question of insanity. Medical 
men are the very best, nay, they are almost the only 
persons capable of pronouncing a trustworthy opinion 
on the subject. They are too often ignored, as if they 
always came to get a prisoner acquitted, and as if they 
had a motive for so doing. They pronounce their 
opinion on facts, and unquestionably it is by facts that 
the condition of a man's mind must be ascertained; 
whereas the judges for the most part seem to regard 
the question as one of law; as will be shown by the 
answers I am about to examine. What was said in 
such and such a case must be said in this : the man who 
has been in his grave for fifty years must sum up the 
case of to-day. In fact, precedent for the most part 
may be described in the words of the old song: 

" It was my father's custom 
Aiid so it shall be mine." 

I take this opportunity of acknowledging my obliga- 
tions to my friend H. J. Pye, Esq., of the Midland 
Circuit for many valuable suggestions with regard 
to the dire malady of epilepsy, which I have found 
invaluable upon all occasions when I have had to rely 
upon it as a defense. 
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2. Test QuestioDS for the Jury. 

It may fall to the lot of any solicitor to defend some 
one on the ground of insajiity, or it may be his duty to 
watch the preparation of such a defense. 

How is it to be prepared? 

What is insanity 7 What are its symptoms 7 

How is it to be proved 7 

By what evidence? 

No brief is more interesting or curious than some of 
those which set up this defense, and there is no class of 
cases in which it is more difficult to instruct counsel. It 
is generally a suspicious defense to start with. It must 
be insanity when no other defense is possible. This is 
one's first thought. But, it may be, the nature of the 
crime and the surrounding circumstances will remove 
this first impression, and impart a belief that there is 
something in it after all. If you would have the jury 
believe in it you must first, not make your counsel 
believe in it, but ^ve bim grounds for believing it. One 
reason why insanity is a defense, so as to make a man 
irresponsible for his deeds, is, that the mind does not go 
with or assent to the act. But a man who is DOt insane 
might kill another in such a way that if his mind went 
with the act it would be murder, and yet he would be 
entitled to be acquitted. A somnambulist, for instance, 
% might in his sleep kill another under such circumstances.* 
For the time being he has lost the use of his understand" 
ing. That is the most you can say, and that is enough. 
He is acquitted. Define his condition as you like, he is 
not mad ; but he knows less of what he does, and of 
what is wrongly called "the nature of his act," than any 
madman does. 



* See post, chapter on "Somnambulism sa a Defense/' and also 
the case of Fsdn v. Commonwealth^ 78 Ky. 183; s. c, 39 Am. Reg. 
81d| decided in 1879. 
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Again, if a man has lost his understanding, either 
fix>m disease, accident, debauchery, or from any other 
cause— even drink—the same reasoning would apply, al- 
though you could find no legal term whereby to ex- 
press the man's condition, and although you could 
draw no line between what he knew or what he did 
not know of ''right and wrong." Drunkenness, of 
course, is no excuse for crime, but insanity excuses the 
consequences, result from whatever cause it may. 

I am not aware of any case where this form of insan- 
ity has been held to be a defense, but one of the roost 
eminent of our judges has pretty clearly hinted his opin- 
ion that such a defense is practicable. It seems to me 
that nothing can be urged against it on principle. It is 
of course, quite a different proposition to that of saying 
that a man was drunk when he committed the crime, 
and did not know what he was about. The answer is, 
he knew what he was about before he got drunk, and 
should have kept sober. If the mind or the understand- 
ing, or whatever you may choose to call the thinking 
and reasoning faculties, is no longer capable of perform- 
ing its functions, the man is irres[K)nsible, whatever pre- 
cedents, and cases, and dicta may lay down to the 
contrary. 

But there are cases of undoubted insanity, where the 
mind in a certain sense does go with the act, that is, ap- 
parently does assent to it, and yet the criminal is 
entitled to be acquitted; as, for instance, when an 
undoubted lunatic kills a person under circumstances 
which show the greatest deliberation ; where the plan is 
artfully contrived so as to accomplish the deed and 
escape detection. 

The defense, then, is difficult to define; and the 
principle upon which it can be grounded is not to be 
defined by any technical language, however learned it 
may be, or from whatever high authority it may pro- 
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oeed. The principle can only be laid down by common 
sense, and in language which every one understands, 
''the man was out of his mind." Many judges, as we 
shall see, have endeavored to get beyond this, but not 
one has ever succeeded. The jury always come to that, 
at last, when they are not led away by an over-refine- 
ment of definition. 

No one, not even a learned judge, can give a technical 
definition of insanity that will meet all cases. No one 
can lay down a rule for the guidance of the jury; but in 
this question, more than any other that I am aware of, 
the jury take the matter into their own hands, and de- 
cide aecoT^&ng to their own judgments, and not accord- 
ing to nice legal distinctions and definitions. It seems 
to me that there is no way to "sum up" madness— the 
evidence can be pointed out, but the jury will sum it up 
for themselves, after their own untechnical and com- 
mon-sense manner. 

I will endeavor to examine first the theory of the 
ancient school, whose principal test for insanity was 
contained in the question, '^Did the prisoner j at the 
time he committed the act, know he was doing wrong? " 
—that is, did he know it was, not morally, but legally 
wrong? Is that a test? Does not a madman, more 
frequently than not, do something because he knows it 
is wrong? Is it not one of the most dangerous forms of 
madness, the destructive form, that acts in defiance of 
law and authority, not in ignorance of it? 

And is not mere bravado one of its symptoms ? The 
question whether the accused knew it was wrong has, I 
venture to say, no more to do with the issue than an 
inquiry as to whether the man at the time he committed 
the murder could stand on one 1^. 

Whatever maybe the question to leave to the jury, it 
seems to me pretty clear that that is not the one. I 
otufth heard a iudge, in order to show the accuracy of his 
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theory, ask the jury whether in their opinion the prisoner 
would have committed the crime if a policeman had 
been standing at his elbow? If he would not, said the 
judge, then he Iroeir the act was wrongs and if he knew it 
was wrong, he was sane and accountable for his 
actions I 

It has often seemed to me that this line of reasoning 
is only to be accounted for by that natural timidity 
which in former times was too frequently the accom- 
paniment of advancing age. And being once established, 
no judge, except he tore himself from precedent, could 
choose but follow and adopt. But what a judge may 
not do, an ordinary individual may ; and I shall there- 
fore make no apology for expressing my opinion freely 
on the dicta ajid the precedents of former judges, who 
are too faithfully followed by some of those of the pres- 
ent day. Justice before Precedent I Most of the errors 
that have been committed with regard to legal defini- 
tions of insanity are due to two things : first, universal 
incapacity to define it ; and secondly, the total miscon- 
ception of some of the learned ancients as to what 
insanity is. 

It may be safer to hang lunatics than to keep them 
alive : it may be less trouble to kill them than to pro- 
tect yourself from them. This may have been the opin- 
ion of those who have from time to time suggested all 
sorts of fine distinctions between what is and what 
is not insanity which will make a man responsible to the 
law. But if it is the law that lunatics are responsible, 
except under what I will show to be almost impossible 
circumstances, judges should have the courage to say 
so, and not hang a lunatic under false pretenses. 

''A legally sound mind" is a phrase without mean- 
ing. You cannot define it, you cannot explain it, nor 
can you understand it. Make it a crime if you like for a 
person to be of unsound mivd, but don't strain a qpint 
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by argument in order to make an insane person legally 
sane for the purpose of hanging him. It may be bar- 
barous to punish the lunatic, it is worse to prove him 
" l^ally " sound for the purpose of doing so. And I am 
afraid that the barbarous old times were capable of it. 

I wish to point out how the greatest and most liberal 
minds on the bench cure obliged to defer in some meas- 
ure to the statements andopinionsof their predecessors. 
Mr. Justice Stephen, in reference to this subject, says, 
at page 332 of his Digest of the Criminal Law (Ed. 
1887) :— 

" I have marked as doubtful the proposition that a 
person deprived, by disease affecting his mind, of the 
power of controlling his conduct is irresponsible, in def- 
erence to the language of Park, B, in R, v. Barton (3 
Cox C. C. 275), and Bramwelly B. in R.y. Haynes, 1 F. 
& F. 666. . . See also R. v. Stokes (3 C. & K. 185). 
I submit, however, that the language there used can 
hardly have been meant to apply to such a case as is 
suggested in illustration (4)." 

The illustration is as follows : 

A. suddenly stabs B. under the influence of an impulse 
caused by disease, and of such a nature that nothing 
short of the mechanicaJ restraint of A.'s hand would 
have prevented the stab. " A.'s act is a crime if (c) is 
not law. It is not a crime if (c) is law." 

The proposition indicated by (c) is this: "No act is 
a crime if the person who does it is, at the time when it 
is done, prevented [either by defective mental power, or] 
by any disease affecting his mind (c) from controlling 
his own conduct, unless the absence of the power of con- 
trol has been produced by his own default." 

So respectfully are even the mistakes of former judges 
treated, that when the proposition is driven to the very 
oonflnes of absurdity it is still permitted to be worthy 
of the deference due to fallen fatness. 
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Let me now examine the before-mentioned test, 
" Would the prisoner have committed the act if a police* 
man bad been present ? " 

The answer is, without need of a jury, he might and 
he might not; it would depend on drcumstanoes. A 
man who w€U9 mad through drink shot two policemen in 
the presence of half a dozen others. He was undoubt- 
edly mad, but insanity was not even set up as a defense; 
yet, if the test is a true one, it ought to be applicable to 
A. as well as to B. On this test the man should have been 
acquitted. His death sentence, however, was commuted 
on a far more i-easonable ground than that, which was, 
that the jury tossed up for the verdict. But in all prob- 
ability an insane person would not commit murder if a 
policeman were present unless his mind was in a state of 
absolute frenzy. We know that most of the patients in a 
lunatic asylum will refrain from doing wrongful or pun- 
ishable acts when their keepers are present. Does this 
in the least degree show that they are sane? Does it 
argue responsible capacity 7 If a lunatic in an asylum 
escaped the vigilance of his keeper and committed homi- 
cide, would he be guilty of murder? "Yes," says the old 
theory, '' because be would not have done it if his keeper 
had been at his elbow; he knew he was doing wrong, 
and therefore he was of sound mind." 

But if he had not done the act he would have been 
Eulmittedly of unsound mind; the murder^ therefore, 
proves a lucid intervaJ, and he must be hanged. 

The theory of the lunatic's not committing an act 
because a policeman was at his elbow owes its efficacy 
as a test to the thesis that therefore the prisoner knew 
it was wrong. But if he did know it wafi wrong, it seems 
to me to be no test at all of the real state of the man's 
mind. If he did not know it was wrong, or knew 
nothing about it, that is good evidence that the man 
was of unsound mind^ but if he di^ know fUl about it b^ 
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might be equally mad; for madnefis hafi never been 
incompatible with knowledge, except in legal minds. 

Then we must look for some other test, if haply one 
can be discovered in the old formulas. Let us try this one, 
which has an eminently respectable look about it: — 

^^ Did the prisoner at the time be committed the act 
know right from wrong? '^ I refer to the same high 
authority for the definition of the word wrong, and for 
illustrations, which I submit bear out my arguments in 
reference to every question where right and wrong 
come in. This is rather a worse test than the last, 
because it deals with right and wrong in the abstract, 
and there are so many sane and enlightened people who 
do not in many cases know right from wrong, and who 
might escape the consequences of guilt if this were a 
true test. 

No doubt it may be said, " It was not intended to be 
taken in the abstract, but in reference to the act of the 
prisoner." 

But if that is so, it ought not to be put to the jury in 
such terms as might mislead them in a case of life and 
death. 

Let me ask is it not too frequently the result of 
lunacy that the patient, knowing well enough that if he 
does a certain thing he will be punished by, or rather 
subjected to, restraint, nevertheless does it? He will 
himself tell you that he knows it is wrong but that he 
cannot help doing it : and many lunatics have implored 
their keepers, when they have felt the uncontrollable 
impulse coming on, to prevent them from committing 
mischief to themselves or others. They know that a 
particular act may be wrong both legally and morally, 
but that does not restrain them ; on the contrary, will 
too often incite them to commit it. 

Here, then, is a loss of self-control, one of the most 
dan|s^rous forms which insanity can take, It is not ab* 
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eence of knowledge or of reaeoning power, for we all know 
lunatics can reason well on some subjects, and knowl- 
edge of right and wrong may be manifested in every 
act. Is this, then, a test question to be left to the jury ? 
I say, without the least hesitation, I am sure it is not. 

But suppose we take another and somewhat more l^al 
view of the test question, ^^Did be know right from 
wrong? ^^ If that is to be the test, a great many sane 
criminals ought to be a^cquitted on the ground of insanity. 
And yet ignorance may stop a long way short of it. 

Under the Criminal Law Amendment Act, connection 
with a girl under a certain age is a crime. There are 
many cases in which an offender might not know 
whether he was doing what was legally wrong ; and I 
will venture to say it would be easy to find many 
accused persons whom you could not convince that it 
was morally wrong. 

Under this Act, indeed, a single hour will make all the 
difference between what is legally right and legally 
wrong; between a vicious amusement and a crime. 
Wrong to-day, may, if not right to-morrow, certainly 
not be wrong. 

Is this knowledge of right and wrong, or a knowledge 
that the prisoner was doing wrong, a real test question 
to leave to the jury as to a prisoner's sanity ? If it will 
not fit all circumstances, it will not fit any. The only 
value of a true test is that it never fails. It seems to me 
to have really no more to do with it than the question 
as to whether the prisoner is a Boman Catholic or a 
Protestant. 

We come next to another question which has to be 
followed because it has been laid down by authority- 
it is this: 

Did he know the nature of the act he was commit- 
ting? This is a feeble but entertaining variation of the 
other two, and again illustrates their incapacity as 
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tests. The inapplicability of language to define the in- 
definable can no further go. Here is a man's life made 
to depend on the knowledge of the '^ nature of an 
ac^." What is the "nature of an act^^l How ore 
the jury to €U9certain its nature? How is the judge? 
No doubt in the judicial mind "nature'' is made to 
represent quality, in the scune way that a shoemaker 
would speak of the nature of a pair of boots, and the 
tailor of the nature of a pair of breeches. But if " na- 
ture," in the mind of the judge, means quality, what 
does quality mean when the two are linked together? It 
must be carried much further even to reach the quality 
of the test in the former questions. It must mean 
unlawfiilness as well. And in order to argue that the 
man knew the "nature of the act," so as ta make him 
responsible, you must show that he well understood the 
law. No one but a good criminal lawyer, under these 
circumstances, could be convicted. Juries are required, 
in fact, to find that which the law finds for them, 
namely, that every man knows the law. So that the 
question, I submit, is as wrong as it is possible to be, for 
the guilty could escape by such a test, and the innocent 
could be punished. 

But I proceed a step further. Juries have been 
solemnly asked, in a case of life and death, Whether 
the prisoner showed by his conduct that he knew ho 
was violating the law. 

This is our old Mend "the policeman at the elbow " 
over again. Disguise him as you like, we know him. 

It is enough to say in answer to all these unsdentiflc 
tests, that insane people, like others, are subject to fear ; 
that they refrain from committing certain deeds because 
they know they are wrong, and that they will be pun- 
ished if they commit them ; and they sometimes refrain 
because they are under the delusion that a policeman or 
keeper is watching them. 
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But) according to the theories of the old school, the 
insane delusion that a policeman was present would 
argue a sound mind; inasmuch as it would prove that 
the patient knew the act he was about to commit was 
wrong. Therefore, insanity would pro ve sanity I 

It has further been urged to the jury that the care 
which a prisoner has taken to avoid discovery and 
facilitate escape argues a "legally sound mind*'— that 
is, a mind sufficiently sound to entitle its possessor to 
the right of gallows. 

This, again, shows how ill-adapted the law is to 
define the condition of the human intellect.. The law is 
a master of fictions, and the inventor of ingenious 
devices; it can assume jurisdictions; contrive and carry 
out sham bargains, collusive and untrue ownerships, for 
the purpose of giving a legal, but in reality dishonest, 
title; but it has never been subtle enough to understand 
the delicate mechanism or the intricate workings of the 
brain. The legal mind, with all its fictions, is too pro- 
saic to understand the finer susceptibilities of human 
nature. Legal definitions often show inaccuracy of 
thought and a limited understanding. 

Every theory that I have touched upon shows in the 
early judges a lack of appreciation of the nature of 
insanity ; and, above all, a lack of consistency in their 
attempted definitions of it. 

Some madmen can reason a*ccurately on many sub- 
jects, and are sane on all matters but one : keep that 
from obtruding upon their thoughts, and no one would 
suspect the dire malady which afiiicts them ; let the sub- 
ject be but mentioned, and their mind is unhinged. 
Again, a madman will lay his plans with skill, and carry 
them out with wonderful cunning. Is he the less mad 
on that account? 

In asking juries to say whether the accused knew he was 
committing a ^vrongful act, the queetlQU l3Wms to have 

IS 
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been generally ignored as to whether, even knowing the 
act waa wrong, the prisoner was unable from derange- 
ment of the mind to check the impulse which urged him 
to the act. The inference of insanity is equally dedudble 
from knowledge that the act was wrong as from his ina^ 
bility to appreciate its quality— that is to say, it seems 
to me you can deduce nothing from either fact. Should 
not the jury be asked to say— taking into considera- 
tion all the facts and circumstances attending the commis- 
sion of the crime ; the previous and subsequent history 
of the prisoner, his habits and mode of life, his eccentrici- 
ties of conduct, his physical condition, his general 
health, especially if he has been afflicted with epilepsy ; 
and hereditary tendency to insanity in his family, and 
his mental condition^ which doctors alone are capable 
to speak to — was the prisoner sane or insane when the 
act was committed ? If they find he was insane, the law 
itself gives the answer to the other questions; there 
waa no such legal knowledge of the natui*e of the act as 
to make him responsible; he may have known right 
from wrong, but he had not sufficient control and mas- 
tership of himself as to enable him to act according to 
his knowledge. The law will further say that being 
incapable of taking care of himself and in order to pre- 
vent his doing further mischief he must always have a 
policeman or keeper at his elbow. In short, the law 
must supply the deficiency of his self-controlling power, 
commonly called the " will." 

Doctors are generally the best judges of a man's men- 
tal condition— Judges, from their training in ancient 
precedents, the worst. Juries, if left to the exercise of 
their common sense, seldom go wrong in this respect. 
But if they are bewildered by subtle arguments, and un- 
sdentiflc definitions of ^'l^al insanity," they are very 
likely to return a verdict inconsistent with common 
sense. There is no such thini& as leQal madness ^.ny 
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more than there is legal '' small pox," or legal earache. 
It is a disease, and the law knows nothing about its 
symptoms or its cure; the condition of the mind is to be 
ascertained, not by legal subtleties and wordy defini- 
tions, but from facts and the knowledge of scientiSc 
men. 

The crime itself may be a leading incident in deter- 
mining the question ; it may be accompanied by such 
brutality, such unnatural circumstances as to leave no 
doubt in the mind of a common sense jury that the per- 
petrator was insane. 

One used to hear in the old days judges say "you 
must not consider circumstances of extraordinary bru- 
tality as indicating insanity, otherwise a murderer 
would only have to perpetrate his crime with exceptional 
ferocity in order to escape hanging." Well, it seems to 
me these circumstances are very frequently a material 
element in the consideration of this question, and if I 
were on a jury, I should pay the most careful attention 
to them, as I would to any other extraordinary act of 
the prisoner's life. 

Suppose a mother were found cutting up her child 
alive and putting its limbs into a boiling cauldron, 
would that be no evidence of insanity? Is not the un- 
natural ax5t itself a better test than the question "did, 
she know she was doing wrong?" "Would she have 
done it if a policeman had been at her elbow? " Why is 
not the atrociousness of the deed to be considered? And 
if it be proved that the mother was fond of the child, 
and had always treated it with maternal care and affec- 
tion, is not the monstrous atrocity of th^ deed almost 
conclusive evidence of insajiity ? Not according to the 
timid theories of the olden days. 

It may be objected that I ought not to have recourse 
to art for an illustration, but art is nature ; and artists, 
whether in poetry, painting, or acting, are the best 
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delineators of its inward workings. Here is my illustra- 
tion : — 

In the MusSe Wiertz, in Brussels, as we all know, is a 
picture of the horrible deed I have just supposed. The 
artist had great knowledge of human nature and he 
has wonderfully depicted insanity in the features of the 
mother. No one can look at them without seeing she is 
mad, except, perhaps, the judge, who looks for the 
policeman at her elbow, and asks himself the crucial 
poser, "Does she or does she not know that she is com- 
mitting a wrongful act?^^ Does she think she is 
making an Irish stew or cutting up her baby? 

But let me humbly ask does anyone always know he 
is committing a wrongful act? I should think, if she 
knows she is killing her baby, she must be, in reality, 
more insane than if she does not. If she were doing it 
in her sleep she would not know it and would not be 
insane. 

This naturally leads to the remark that the appear- 
ance of a prisoner is evidence for the jury. Judges 
never say so, but* juries never fail to take it into their 
consideration. I think there is nothing more conclusive 
of a deranged mind than the eye. 

We sometimes see it reported, not nearly so fre- 
quently now as in the old days, that a judge has made 
strong observations with reference to the evidence of 
medical men. One learned judge has even gone so far aa 
to say that these gentlemen "gloated over their scien- 
tific knowledge, and aired the same in the witness-box, 
where they would usurp the functions of the jury with- 
out taking a juryman's oath, and excused themselves 
by saying they came to get a prisoner off." 

These are, indeed, "strong observations" upon a 
profession which is entitled more than any other to the 
gratitude of mankind. I have spoken of scientific evi- 
dence in a former chapter, but of scientific knowledge I 
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have presumed to say nothing. One can only regard it 
with the profoundest respect, while appreciating the bless- 
ings it confers. If the medical profession knows nothing 
of the symptoms of a diseased brain, in the name of 
common sense, who does? The lawyer, as a lawyer, 
knows nothing, except what he gathers from medical 
works ; the keepers at lunatic asylums know far more. 
But who at the last is to be the judge of whether a man 
was insane at a particular time? It must be the jury; 
and let me ask whence are they to obtain the data to 
bafie their verdict upon? From the judge? Impossi- 
ble. He knows no more of the case than they, and is 
no better judge of whether a man is or is not insane. 
The learned judge ha>s no scientific knowledge, and 
is therefore driven to the evidence in order to ascer- 
tain the condition of the prisoner's mind, aa he is for 
the other facts of the case. And how is the state of the 
prisoner's mind to be understood except from the facts? 
Mere eccentricity of conduct is nothing. The most sane 
people are often most eccentric. But a. doctor's opinion 
of it may be valuable. 

I would certainly trust medical evidence on this 
question in preference to any other, where opinion was 
required on the mental or physical condition of the pris- 
oner. But it must be given without the slightest parti- 
sanship, and with no desire to save the prisoner's life. 
The moment medical men take sides they are useless, 
and the case must be decided without them. It is a la- 
mentable fact that medical evidence in cases of insanity 
ha>s lost much of its V€due, by reason of its having been 
so frequently pressed into the service of rich malefac- 
tors. Doctors are tender-hearted, and greatly sympa- 
thize with human suffering. But they often yield to 
impulses against which they should be proof. Human- 
ity in the witness-box is liable to defeat itself in the pro- 
votion of injustice, which is a punishment to society 
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instead of the individual. Great weight should be 
attached to medical testimony; but when a witness 
solenmly asserts it as his opinion that a brutal murder 
was committed under the "uncontrollable impulse of 
homicidal mania," where motives of revenge or lust are 
apparent, such evidence is worse than worthless ; it de- 
traxjts from the value of all medical testimony in the 
suspicion thrown upon it. The witness speaks from 
instructions— not as a witness, but as an advocate, and 
a bad one, too. 

3. McNagbteD*8 Case.— No one can discuss this impor- 
tant question of the defense of insanity without con- 
sidering attentively the great authority which is known 
as McNaghten's case. 

I use the word authority, although, in reality, it is no 
authority at all ; there was no McNaghten's case before 
the House of Lords, and the authority consists of the 
opinions of the judges conveyed in their answers to cer- 
tain abstract questions. These answers, I take leave to 
say, have been the cause of more erroneous summings- 
up than they have been productive of correct ones. 

The case which caused the flutter in the House of 
Lords is reported in Clark and Finn ally's Reports, vol. 
10, p. 283. The prisoner was indicted, we are told, "for 
that he, on the 20th day of January, 1843, at the parish 
of St. Martin-in-the-Fields, in the county of Middlesex, 
and within the jurisdiction of the Central Criminal 
Court, in and upon one Edward Drummond, feloniously, 
willfully, and of his malice aforethought, did make an 
assault ; and that the said Daniel McNaghten, a certain 
pistol of the value of 20a. loaded and charged with gun- 
powder and a leaden bullet (which pistol he in his right 
hand had and held) to, against and upon the said 
Edward Drummond feloniously, willfully, and of his 
malice aforethought, did shoot and discharge, and that 
the said Daniel McNaQ;hten.with the leaden bullet aVpe- 
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said, out of the pistol aforesaid, by force of the gun- 
powder, etc., the said Edward Drummond in and upon 
the back of him the said Edward Drummond, feloni- 
ously, etc., did strike, penetrate and wound, giving to 
the said Edward Drummond, in and upon the back of 
the said Edward Drummond, one mortal wound, etc., of 
which mortal wound the said Edward Drummond lan- 
guished until the 25th April and then died ; and that 
by means aforesaid, he, the prisoner, did kill and murder 
the said Edward Drummond." 

The prisoner pleaded not guilty. 

Evidence having been given as to the facts, witnesses 
were called to prove that the prisoner was not in a sound 
state of mind when he committed the act. The medi- 
cal evidence was to the effect ''that persons of otherwise 
sound mind might be affected by morbid delusions; 
that the prisoner was in that condition ; that a person 
so laboring under a morbid delusion might have a 
moral perception of right and wrong, but that in the 
case of the prisoner it was a delusion which carried him 
away beyond the power of his own control and left him 
no such perception ; and that he was not capable of ex- 
ercising any control over acts which had connection 
with his delusion : that it was of the nature of the dis- 
ease with which the prisoner was affected, to go on 
gradually until it had reached a climax, when it burst 
forth with irresistible intensity : that a man might go 
on for years quietly, though at the same time under it« 
influence, but would all at once break out into the most 
extravagant and violent paroxysms." 

''Some of the witnesses who gave this evidence had 
examined the prisoner; others had never seen him till 
he appeared in court, and formed their opinions on 
hearing the evidence given by the other witnesses." 

Lord Chief Justice Tindal, in his charge to the jury, 
is reported to have userl these words :— 
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''The question to be determined is, whether at 
the time the act in question was committed the pris- 
oner had or bad not the use of bis understandingj 
so as to know that be was doing a wrong or wicked 
act:' 

One naturally pauses here to inquire whether the 
sentence should not have ended at '' understanding." 

Is it not possible that a man might lack '' the use of 
his understanding" in a modified degree? If so, the 
jury are better judges of that degree from the facts 
before them than the judge. Nay, I am sure that they 
alone are the judges. But it has been the fault of many 
judicicd personages to obscure a plain question by a 
cloud of words. Let us endeavor if we can to find out 
what is this ''understanding" which his lordship refers 
to, and then we shall perhaps ascertain whether it was 
necessary to qualify his question as he did. The under- 
standing is that "faculty of the human mind by which 
it apprebends the real state of tbings presented to it; 
or by which it receives or comprehends the ideas 
which others express and intend to communicate." If 
the understanding is clear, a man is clever ; if it be 
clouded, he is a dullard ; if it be lost, he is a fool, or a 
lunatic. Of course there are many intermediate stages 
which make all the difference between men, and give 
them their several claims to distinction, or allot to 
them their respective parts and places in the great 
drama of human life. 

It seems to me that the word "understanding" is 
the most expressive that could be employed in dealing 
with this question. It contains and expresses all that 
is necessary; knowledge, perception, comprehension 
and judgment. Therefore one may fairly say if a man 
has not the use of his understanding, he is, to all intents 
and purposes, insane. Can a man without the use of his 
understeuiding be responsible for his acts? If he threw 
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himself from the top of a house, would not everyone 
believe he was demented? If he killed another, would 
not the same judgment be delivered by every man of 
common sense? The generality of mankind would 
acquit him on the ground of insanity. There would be 
no difficulty with any jury about the question of sanity 
or insanity: but now comes the extraordinarily fine 
reasoning which ha« been applied to it and the beauti- 
fully subtle distinctions which have been drawn to 
show whether a man should be banged or not. If 
common sense were left to decide the question there 
would be no difficulty. That begins when the qualifica- 
tion comes i^'soas to know that be was doing a wrong 
or wicked act.'^ 

^' Had or had not the use of his understanding so as 
to know," etc., are the words. I will not criticize the 
grammar; to examine the principle is work enough. 
First let it be asked, why must it be " wrong or 
wicked'*? To commit adultery is a wicked act; is a 
man insane because he does not know it is wicked? is 
he sane because he does know it to be wrong? Is he 
both sane and insane at the same moment, so as to be 
punishable and not punishable for the same act? 
Adultery is both wrong and wicked, and yet the man 
who commits it is guilty of no crime ! Is he to be pun- 
ished for his knowledge only? Why should a man be 
guilty of murder simply because he knows it to be both 
wrong and wicked to killy if he has no understajiding 
beyond? But he may not know it is wrong and wicked 
to kill, and yet may be guilty of murder. Suppose two 
foreigners, unacquainted with our laws, fall out, and 
deliberately fight a duel in this country. One kills the 
other. By our law it is murder ; yet neither of them 
knew it was wrong, and so far from thinking it wicked, 
no doubt they beUeved it was a highly praiseworthy 
and honorable act. Is the murderer insane because he 
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had not the Use of his understanding so as to know 
that he was doing a wrong or wicked act ? 

There are many stages between innocent homicide 
and murder; in all of which the accused may be per- 
fectly cognizant that it is both wicked and wrong, and 
yet may not be guilty. Knowledge of its being wrong 
ot wicked will not determine whether the act is a crime ; 
far less will it settle the question as to whether the 
accused is sane enough to be guilty if it be one. The 
wrong and wicked therefore may well come away, as 
savoring too much of the goody school. The ruling 
without it would have been sensible ; with it, I take the 
liberty of saying it was erroneous. 

But it may be asked is not this playing too much 
upon words ? Perhaps so ; but we had better play upon 
words than hang insane people by them. Judges 
should be careful what words they employ when the 
life of a human being may depend upon their language. 

His lordship proceeded : — 

"If the jury should be of opinion that the prisoner 
was not sensible, at the time be committed ity that he 
was violating the laws both of God and man, then he 
would be entitled to a verdict in his favor." 

Let us rest a moment and ask is this right? 

Suppose a junior at the bar had so laid down the 
law to the jury in his defense of the prisoner, what 
would have been thought of it? Such a startling 
proposition could only have come from the bench. 
What have the laws of God to do with the laws of the 
country, under which the man was arraigned ? 

Are there any laws of God which regulate the gov- 
ernment and police of this country ? If so, what are 
they? Where are they to be found? Are they the 
ten commandments? Are the ten commandments 
law? Do they regulate our procedure? Is a subject 
responsible to the matpfltcata ibr a breach of them? 
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If any of those commandmeiits are incorporated into 
our common or statute law it is not as the laws of God, 
notwithstanding their Divine origin^ but as the laws of 
man that they demand our obedience b» citizens. 

But are tbey incorporated? If they are laws of God 
they surely ought to be, and the judge's test is right. Are 
the first, second, third, fourth, fifth, seventh, ninth and 
tenth commandments part of the law of the land? 

But let us suppose the jury had found, in obedience 
to this ruling, that the prisoner knew he was violating 
what he supposed was the law of God, but that he did 
not know he was violating any law of man? What 
then? is he guilty or not guilty? or is it a special find- 
ing? For, observe, he is entitled to be acquitted if the 
jury thought the prisoner was not sensible that he was 
"violating the laws both of God and man." Is he 
only half way on the road to an acquittal? Will 
knowledge of half the ^^ nature of bis acf convict him 
or save him ? 

Is this ruling correct or not in this matter of life 
and death? Is it in fact correct to tell the jury that 
"If the prisoner was not sensible that be was violating 
tbe laws both of God and man, be would be entitled to 
a verdict in bis favor" ? 

If that is correct, is the converse also correct? Was 
he guilty if he was sensible that he was violating these 
laws? 

By this time the poor jury must have got thoroughly 
bewildered with judicial directions; but his lordship 
returns to a better mind, and once more puts .the ques- 
tion in other terms, but with equal directness. Why he 
should ever have wandered from the point when he evi- 
dently could put it so clearly, is one of the wonders and 
mysteries of judgecraffc. 

"If," says his lordship, "you are of opinion that 
when he committed the act he wajs in a sound state of 
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mindjihenyour verdict must be against bim.^^ Here is a 
summing up for all judges and for all time. It is tbe ques- 
tion and the only question where the defense is insanity^ 
and in my humble opinion, no other question ought to be 
left to the jury. It appears to me that it ought to be 
left in those terms and in no others. It is the language, 
not of the bible class, but of common sense and com- 
mon justice. 

On this la^t simple, admirably-framed question, came 
the verdict of the jury— iVb* guilty on tbe ground at 
insanity. 

The trial over, we are told that the verdict was 
brought, together with the question as to the nature 
and EXTENT of the unsoundness of mind which would 
excuse the commission of a felony of thin sort, before 
the House of Lords in debate. In no other way could it 
come. It was but a debating society matter. A solemn 
question, I take it thus: How mucb insanity makes a 
man insane? How much madness makes an irrespon- 
sible creature? Your lordships might just as well aak 
what extent of saneness will make a wise man? And 
how much folly does it take to make a fool? However, 
the House is equal to this question of mea^suring insan- 
ity with line and rule. 

^^Nature and extent of unsoundness^^ is the task 
before their lordships. It sounds almost like taking the 
color and thickness of the wind. It is just this " nature 
and extent" that has puzzled the judges from all time. 
They hate hanging a man if he is not sane enough to 
understand that he has a rope round his neck. Juries 
have never found any difficulty with this " nature and 
extent " question. A little madness, more or less, to 
them, makes no difference. 

They ask themselves, " Is the man mad or not? " An 
inch or two either way is of no consequence. And now, 
in solemn pomp, you mav be surf ^ hs befits so august 



THE DEFENSE OF INSANITY. 287 

an inquiry and aesembly, the judges attend the House 
of Lords, all in their full robes and full-bottomed wigs, 
for the purpose of informing their lordships ''on the 
law governing such cases " ; and the following are the 
very succinct interrogatories which their lordships 
administered to the judges : 

First: "What is the law respecting alleged crimes 
committed by persons aflicted with insane delusion in 
respect of one or more particular subjects or persons? 
As, for instance, where, at the time of the commission of 
the alleged crime, the accused knew he was acting con- 
trary to law, but did the act complained of with a view, 
under the influence of insane delusion, of redressing or 
revenging some supposed grievance or injury, or of pro- 
ducing some supposed public benefit 1 " 

One would have thought (I speak as a juryman) that 
if the accused was under " the inSuence of insane de* 
lusion,^^ he should be a^Kjuitted on the ground of 
insanity; and (I speak as an advocate) I have never 
known a jury swerve from this principle in all my expe- 
rience. I will go further ; I have never known a modem 
judge desire them to do so. It is only fair to Mr. Jus- 
tice Maule to observe that he winced a good deal at the 
questions, and would gladly have avoided answering 
them, foreseeing what would happen— namely, that the 
answers "m/g*/}^ embarrass the administration of justice 
when tbey are cited in criminal trials.*^ The learned 
judge further remarks that he "fears his answers may 
be as little satisfactory to others as they are to him- 
self.'' 

It is almost like making a judge go through a paper 
hoop in a circus. 

It is satisfactory that his lordship thinks as little of 
the judge's answers as I do, who am simply contending 
for a common-sense view Qf this mreat Question— ^^ 
defense of insanitv. 
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His lordship answers the above somewhat long- 
winded question by saying : 

''To render a person irresponsible for crime on 
account of unsoundness of mind, the unsoundness 
should, according to the law as it has long been under- 
stood and held, be such osr rendered Mm incapable ot 
knowing right from wrong" 

" Understood / " I wonder by whom 1 Certainly not 
bv those who understand most about this matter— 
namely, the medical profession; and more especially 
that branch of it which has devoted itself to the study 
of the various phcuses of insanity. The old mediaeval 
judges made a good deal of bad law— the worst law 
ever made, and the most unconstitutional. Understood 
and held it may have been, as it was understood and 
held when it suited the purposes of the Government, 
that the question of libel was a question for the judge 
and not for the jury. If the limits of my book admitted 
I could show a vast quantity of unjust law which has 
been "understood and held by the judges"; but under- 
stood and held by the people as odious, oppressive and 
tyrannical. 

One speaks with the profoundest awe even of the 
deadest judge, and does not like to insinuate he was 
wrong. Nevertheless, it seems to me, his lordship was 
erroneous in his views and inaccurate in his language. 
He was too great a man to believe in any such test 
himself. But why did he say what he did? He 
said it because he was ^^ bound by autborityy" such 
as it was— that is to say, that the law "Aad so held"; 
not that the law had so held justly, sensibly or cor- 
rectly. 

The second question was: "What are the proper 
questions to be submitted to the jury when a person 
aJleged to be afflicted with insane delusion respecting 
one or more particular subjects or persons is charged 
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with the commission of a crime (murder, for example) 
and insanity is set up as a defense? 

His lordship, still wincing, would evade the question 
altogether if he could, knowing that unless he went 
away from the traditions of the elders, and came down 
to the regions of common sense, no answer could fit all 
circumstances. Lord Justice Tindal, as we have already 
seen, gave utterance to the only summing up that 
would apply to every case. But here the learned judge 
has to Ebnswer a kind of ill-worded conundrum, and this 
is how he does it, no doubt much to their lordships' 
edification. 

'*It is sometimes necessary or convenient to inform 
the jury as to the law; and if on a trial such as is sug- 
gested in the question he should have occasion to state 
what kind and degree of insanity would amount to a 
defense, it should be stated conformably to what I have 
mentioned." 

As the conjurer said, '' Ladies and gentlemen, that is 
how it is done." 

"Conformably to what I have mentioned"— that 
clears up everything. There is no tinkling on a cymbal 
about that. Now we know " what are the proper ques- 
tions to be submitted to the jury." Having studied 
this answer with an admiring mind, let us examine the 
instruction which it conveys to their lordships as to 
"the information which it is thought necessary or con- 
venient sometimes to give the jury as to "what kind 
and degree of insanity would amount to a defense." 

If the learned judge had ever visited at a lunatic 
asylum, or had had any experience with lunatics beyond 
tryii^ them, it seems impossible that he should not 
have known that to determine such a question as to 
what kind and degree of insanity would just make a 
man liable to be hanged, or to measure the extent of 
insanity, wcus beyond all the learning and acumen of the 
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judicial bench. What is the meaning, in reference to 
the responsibility or irresponsibility of a criminal, of the 
phrase ^^kind of insanity^'? What is the meaning of 
degree? Is there a rule by which you can measure 
insanity ? Why, it is the province of the jury to inform 
the judges whether or no, in their opinion, the prisoner 
has so far lost the use of his reason that he is not 
responsible for his actions. Insane^ or not insane^ that 
is the question; and the only possible question— it mat- 
ters not what is the kind or what the d^ree ; a man 
either has or has not the use of his understanding ; and 
whether he lost it from religious excitement or habit- 
ual drunkenness makes no difference, as it seems to 
me, to his irresponsibility for his acts. 

The third question was this : — 

" In what terms ought the question to be left to the 
jury, as to the prisoner's state of mind at the time when 
the act was committed ? " 

Now, Mr. Justice Maule is very explicit, as becomes 
the answerer of so sensible a question. " There are no 
terms ^^^ says his lordship, "which the judge is by law 
required to use. " 

I cannot understand how my lords could suppose 
there were I Common sense tells us there can be no 
terms I Your lordships might just as well ask in what 
terms a doctor ought to address a patient, in order to 
discover what was the matter with him. 

But the learned judge, not desirous of treating the 
House of Lords with ambiguous and unintelligible 
phrases, informs them that 

"They should not be inconsistent with the law 
above stated, but should be such as, in the discretion 
of the judge, are proper to assist the jury in coming to 
a right conclusion as to the guilt of the accused." 
After this lucid explanation, every one of their lord- 
shiQjs must have known "122 what terms the question a& 
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to the prisoner's state of mind ought to be htb to the 
jury. 

Question number four :— 

^' If a person, under an insane delusion as to existing 
facts, commits an ofTense in consequence thereof, is he 
thereby excused ? " 

The leaj-ned judge makes short work of this by 
informing their lordships that his answer to the first 
question answers this. Good sportsman was Mr. Jus- 
tice Maule; two birds with one stone! 

I would like to ask what jury, unless they were hired 
assassins, would convict a man of murder committed 
while the unhappy wretch waa under an insane delusion 
of any kind? 

Now, number five is a real question of an anxious 
inquirer :— 

^^ Can a medical man, conversant with the disease of 
insanity, who never saw the prisoner previously to tlie 
trial, but who was present during the whole trial and 
the examination of all the witnesses [I don't see how 
he could be present at the whole trial if he wba not 
present at the examination of all the mtnesses, but 
I'm only a junior], be asked his opinion ba to the state 
of the prisoner's mind at the time of the commission 
of the alleged crime, or his opinion whether the prisoner 
was conscious at the time of doing the act that he was 
acting contrary to law, or whether he was laboring 
under any and what delusion at the time? " 

^'Contrary to law"! That seems to be the awfbl 
bugbear of the judges. Knowledge of law must be the 
only proof of sanity. If so, there are a great many 
insane lawyers, for unless you know the whole law how 
are you to tell at times whether you are acting con- 
trary to law or not? 

The answer to this question is guarded mth much 

circumlocution. ^'It depends on facto raised/' says his 
1^ 
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lordship^ '' and the course of the cause. The state of in- 
quiry as to guilt, and the being defended on the ground 
of insanity, might be such that any such question 
would be proper. The circumstance of the witness never 
having seen the prisoner before would not be sufficient 
to exclude the witness's opinion "; although the learned 
judge " would not say that the inquiry might not be in 
such a state as that these circumstances should not 
have such eifect. The witness might draw the conclu- 
sions on which he baises his opinion from some undis- 
coverable source; and they might, therefore, be 
irrelevant. Still, such questions had been asked, and 
answers given without objection." 

"Evidence," continues his lordship, ^* most clearly 
open to this objection, ajid on the admission of which 
the event of a most important trial probably turned, 
was received in the case of The Queen v. M' Nagbten" 
(a case which by an innocent legal fiction their lord- 
ships might be truly said never to have heard of), 
"tried at the Central Criminal Court in March last, 
before the Lord Chief Justice, Mr. Justice Williams and 
Mr. Justice Coleridge. . . . And I think the course and 
practice of receiving such evidence, confirmed by the 
very high authority of these judges, who not only 
received it, but left it, as I understand, to the jury with- 
out any mark derogating from its weight, ought to be 
held to warrant its reception, notwithstanding the 
objection in principle to which it may be open. In cases 
even where the course of practice in criminal law has 
been unfavorable to parties accused, and entirely 
contrary to the most obvious principles of justice a*nd 
humanity, a^ well as those of law, it has been held that 
such practice constituted the law, and could not be 
altered without the authority of Parliament." 

This is an astounding answer, from many points of 
view. 
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Pay no r^ard to principle, so long as yon stick to 
authority. Judges before justice, and dignity before 
eyerythingi Here, indeed, is Authority placed on a 
pinnacle of injustice I Authority created for the purpose 
of maintaining the law and administering justice 
trampling both under foot ! 

^'It h€U9 been held'' is an authority superior to ^^Be 
it enacted J^ Here Sire the judges solemnly authorizing 
a practice unfavorable to the accused and entirely con^ 
trarjr to the most obvious principles of justice, 
humanity and law I Such practice being contrary to 
law, being law I Not to be altered except by statute! 
And what statute could not be overridden by the same 
authority, I wonder? May I inquire, is this authority 
equally omnipotent at the present day? Can the 
judges authorize a practice contrary to law? If not, 
when did they cease to possess this power? And under 
what circumstances was it taken away? It would be 
equally interesting to inquire when this iniquitous and 
tyrannical power was acquired by the judges; who 
gave it to them, and for what purpose was it given? 
Were the people anxious to be tried contrary to law ? 
Did they ever confer on the judges the power to create a 
pra<Jtice contrary to the most obvious principles of 
justice, humanity and law? No wonder judge-made law 
is the worst, if this is a specimen of it ! 

"7* has been beld,^' would cloke every judicial and 
political iniquity that could ever be perpetrated ; and if 
it is good law because " it has been held " to be so, 
Parliament itself might be superseded and a despot- 
ism established, for you have only "to Ao7d" that the 
king can levy taxes without our consent, and the 
thing is done! But then comes the ''Let both grow 
together until the harvest," when the reapers will 
separate the Judicial tares from the Cpn^^tutional 
wfi^at, 
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You might have paid two guineas for a worse opinion 
thaji Mr. Justice Maule's. 

But now, ^Hast scene of all" in this strange drama, 
comes the consolidated ajiswer of my lords the judges, 
speaking by the mouth of their august Chief: — 

"We have forborne particular discussion. Cannot 
make minute applications of principles involved in 
answers given by us to your lordship's questions." 

Their lordships remind me of so many pigeons let 
out of a bag— you cannot tell for a long time which 
way they mean to fly. 

"Impracticable it seems, and, if not impossible, 
dangerous to the administration of justice to do so." 

Now, my lords, as to the first question, if you really 
mean what you say, and persons suffer from paj*tial 
delusion only, and are not in other respects insane, 
"We are of opinion that notwithstanding the party 
accused did the act complained of with a view, under 
the influence of insane delusion, of redressing or reveng- 
ing some supposed grievance or injury, or of producing 
some public beneflt, he is, nevertheless, punishable 
according to the nature of the crime committed if 
be knew at the time of committing such crime that 
be was acting contrary to law: by which expression 
we understand your lordships to mean the law of tbe 
land.'' 

This is a great improvement on the Lord Chief 
Justice's "laws both of God and man." But the whole 
question goes begging still ; the judges must well have 
known that the only true answer, according to the law 
of the land, and not according to the authority " it hajs 
been held," is, that a man insane, whatever his knowl- 
edge or belief, religious proclivities or creed, is not 
punishable, he is only take-careable. 

"As to the second and third questions, jurors ought 
to be told in oil cases that every man is to be pre- 
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stitned to be sane, and to poseess a sufficient degree 
of reason to be responsible for his crimes, until the con- 
trary be proved to their satisfaction; and that to 
establish a defense on the ground of insanity, it must 
be clearly proved that at the time of the committing of 
the act the party accused was laboring under such a 
defect of reason, from disease of the mind'* (why 
disease of the mind only?) "as not to know the nature 
and quality of the act he was doing; or, if he did know 
it, that he did not know he was doing what was wrong. 
The mode of putting the latter part of the question to 
the jury on these occasions has generally been, whether 
the accused at the time of doing the act knew the differ- 
ence between right and wrong : which mode, though 
rarely if ever leading to any mistake with the jury, is 
not, as we conceive, so accurate when put generally 
and in the abstract^ as when put with reference to the 
party's knowledge of right and wrong in respect to the 
overt act with which he is charged. If the question 
were to be put as to the knowledge of the accused 
solely and exclusively with reference to the law of the 
land, it might tend to confound the jury, by inducing 
them to believe that an actual knowledge of the law of 
the land was essential in order to lead to a conviction : 
whereas, the law is administered upon the principle 
that everyone must be taken conclusively to know it 
without proof that he does know it." What, then, 
becomes of the summing-up of the Lord Chief Justice:— 
"If the prisoner was not sensible that he was violat- 
ing the laws both of God and man, he would be entitled 
to a verdict in his favor"? 

Their lordships found themselves face to (eice with an 
obstaxde insurmountable. If " knowledge of the law of 
the land " was to be the test, the jury might go wrong : 
—only lawyers could be hanged; thejiiry might acquit 
the prisoner because he wasn't a lawyer. But it does 
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not follow by any means from this theory that all men 
are insane who are not lawyers. 

So their lordships, not being able to surmount the 
obstacle, endeavor to work their way round it with our 
useful old instrument ^^ knowledge of right and wrong,^^ 
or, as it should have been, "good and evil" according 
to the ancient formula. Knowledge of right and wrong 
independently of the law which he is supposed to know, 
and the contrary of which cannot be proved. 

Now, apart from the law there is no right and 
wrong that can make a man responsible to the law : it 
must be a l^al oifense or none. It is morally wrong 
to covet a man's goods : it is not wrong in law to do 
so. It is morally wrong to bear false witness at any 
time and in any place, and under any circumstances: it 
is not wrong in law to do so, unless the false witness be 
upon oath duly administered, in a judicial proceeding, 
and the evidence be material to the issue. If these con- 
ditions be not fulfilled the person who bears false wit- 
ness cannot be guilty of perjury. 

How then can a knowledge of right from wrong, 
independently of the law, be a test of a man's guilt 
when there is no right or wrong in the matter, legally 
speaking? Is a man to be condemned by the law for 
that which the law says is no ofTense? And is this 
knowledge of whether it is right or wrong morally to be 
a test of the man's sanity ? What is the authority for 
right or wrong if the law be not ? 

Mrs. Grundy 1 

But this line of unreason drives their lordships 
whither they would not, for they proceed in the next 
sentence to entangle themselves once more with a com- 
plication of the double proposition, thus: 

" If the accused was conscious that the act was one 
which be ought not to do, and if that act wa^ at the 
iame time contrary to the law of the land, he is pun- 



THE DEFENSE OF mSANITT. 247 

ishable; and the usual course therefore has been to 
leave the question to the jury, whether the party 
accused bad a sufScient degree of reason to know tluit 
be was doing an act that was wrong : and this course 
we think is correct, accompanied with such observa- 
tions and explanations as the circumstances of each 
particular case may require." 

" Conscious that the act was one which he ougbt not 
to do.^* This is worse than merely '^ marking time," as 
their lordships have been doing for the last hour, with 
their "knowledge of right and wrong"; "knowledge of 
right and wrong independently of the law upon the 
subject"; "knowledge that he was violating the laws 
both of God and man." This "consciousness that the 
act was one which he ought not to do " is positively a 
step backwards into darkness and mysterious incom- 
prehensibleness. Many an act of our daily lives is one 
which we ought not to do, and yet may not be legally 
or morally wrong : nay, it may even be praiseworthy 
and heroic. A man in delicate health might plunge 
into a freezing river to save another's life ; his medical 
man would tell him it wcus an act which he ought not 
to have done. Perhaps the man himself does not know 
and cannot be convinced that it was an act he ought 
not to have done: is he mad therefore? Could he be 
excused on the ground of insanity? Adam and Eve 
had no moral perception of right and wrong: they 
could not know it was wrong to disobey until the act 
of disobedience had been committed : the fatal apple 
weu9 their source of information on this subject. Many 
humane persons think their punishment severe, but I 
have never hea>rd it suggested that they ought to have 
been acquitted on the ground of insanity. 

It is true one of the learned phrases employed by 
the judges is correct so far as it goes, but it goes so very 
short a distance that it does not seem to have moved 
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firom the place where it started. The head of the 
phrase is: 

^^SuMcient degree ofreason.^^ 
But it is immediately swaOowed up by its tail— '^ to 
know that he was doing an act that was wrong." There 
is your circle complete once more I 

As to the fourth question : — 

^' If a person under an insane delusion as to existing 
facts commits an offense in consequence thereof, is he 
thereby excused ? " 

No Wy let the answer to this question be carefully exam- 
ined, and it will show how entirely unfit the judicial 
mind of that day was to deal with mental derangement. 
^'To which question," say their lordships, "the answer 
must, of course, depend on the nature of the delusion; 
but, making the same assumption as we did before, 
namely, that he labors under such partial delusion only 
and 18 not in other respects insane ." 

Let me ask, to what other respects do their lordships 
refer? In how many and what respects is it necessary 
to be insane before you really are insane ? Are the jury 
to split up their verdict into "insane in this respect; 
sane in that; insane on another; but quite sane on 
some other"? An orthodox Churchman might think 
the prisoner insane because he could not swallow 
the Thirty-nine Articles; a Protestant might think a 
Roman Catholic under a delusion with regard to the 
doctrine of Transubstantiation, but quite sane on the 
Disestablishment of the Church. Is he sane, then, or 
insane ? Neither, or both ? 

" We think," say thdr lordships, " he must be consid- 
ered in the same situation as to responsibility a^ if the 
facts mth respect to which the delusion exists were real. 
For example, if under the influence of his delusion he 
supposes another man to be in the act of attempting 
to take away his Ufe. and he kills that man, as he 
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supposes, in self-defense, he would be exempt from 
punishment I " 

But why exempt? Because he has had sufficient 
reaaoning power to draw a fine legal distinction between 
one homicide and another? Between what will justify 
and what will not justify killing? But how are you to 
ascertain the kind of delusion he is laboring under? 
You cannot see it ; you must take it from himself, from 
his acts and words ; and according to this theory the 
sane man who reasons correctly upon the law applicable 
to homicide will take care to prove himself insane by 
showing that he acted under a properlj^'-quaMed delu- 
sion. 

But, to proceed: ^' If his delusion was that the 
deceased had inflicted a serious injury to his character 
and fortune, and he killed him in revenge for such sup- 
posed injury, he would be liable to punishment." 

In the name of common sense let me again ask why ? 
Is the delusion evidence of sanity, or insanity ? How 
can it matter what he thought the deceased had done? 
It is clear he had not done it : is he less insane because 
he thought the man had injured his character and for- 
tune than because he thought the maji was coming to 
kill him ? Are not both ideeus evidence of an unsound 
mind ? and is the man to be hanged because he could 
not shape his delusion into some particular form ? If 
the accused is insane he must not be hanged ; why must 
ho be hanged if the effect of his insanity leads him to 
act upon one fantastic imagination rather than 
another? 

Is the law to determine by its punishments the suffi- 
ciency of the evidence to convict? In other words— 
because to kill a man for injury to your reputation is 
punishable with death, does that prove that a man weus 
sane who killed another under the delusion that he had 
injured his reputation ? but if it does not prove that he 
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is sane, the delusion shows he is insane, and the judges 
therefore wrong in their conclusions. 

To the last question the judges reply :— 

^^ We think tiie medical man, under the circumstances 
supposed, cannot in strictness be asked his opinion in 
the terms above stated, because each of those questions 
involves the determination of the truth of the facts 
deposed to, which it is for the jury to decide, and the 
questions are not mere questions upon a matter of 
science, in which ca<se such evidence is admissible. But 
where the facts are admitted, or not disputed, ajid the 
question becomes substantially one of science only, it 
may be convenient to allow the question to be put in 
that general form, though the same cannot be insisted 
on as a matter of right." 

As the reader will remember, the question was in 
substance, ''Could a medical man, conversant with 
insanity, who was present at the trial, but never saw 
the prisoner before, be asked what his opinion was of 
the prisoner's mind at the time of the commission of 
the act?" That is one part of the question— the sec- 
ond part is as to the medical man's opinion '' whether 
the prisoner waja conscious that be was acting contrary 
to law, or was under any and what delusion." 

With regard to the first part, why is it less admissi- 
ble than the question what, in the opinion of a medical 
man, was the cause of death ; here is often a case where 
the facts are not only not admitted but disputed ; the 
question "involves the determination of the facts 
deposed to, which it is for the jury to decide." 

Many other questions readily suggest themselves, 
such as a veterinary surgeon's opinion upon the sound- 
ness of a horse under circumstances which would make 
the soundness the disputed fact in the case upon which 
the verdict of the jury would turn. But it seems to me 
there can be no objection on principle to ask the ques- 
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tion for what it is worth ; the answer does not deter- 
mine the fcu^t, but may be evidence for the jury to act 
npon if they please. An expert is asked, is that a bad 
or good coin?— (the whole question mark you for the 
jury)— he answers, bad. The jury, not knowing from 
examination, believe the evidence, and find the accused 
guilty. This is for the prosecution. Why should not 
the opinion of a medical man as to the soundness of a 
prisoner's mind and as to delusion be also admissible 
for the defense? 

From thesejudicial answers it would seem advisable 
for any person who contemplates homicide to carry 10 
Clark and Finnelly in his pocket, as the slightest mis- 
take in acting or describing his delusion might be fatal 
to him. 

4. As to the Evidence of Inssmity. 

If I am correct in assuming that the jury axe the ul- 
timate judges of a prisoner's sanity, although they are 
bound to pay a respectful attention to the learned 
judge's "observations and explanations," it is neces- 
sary to examine the kind of evidence which is most 
proper to guide them to a just conclusion. They are 
to determine whether this or that fact, or accumulation 
of facts, eatisffes them of the prisoner's condition of 
mind. The judge may be dissatisfied, and think the 
accused person sane ; but the jury alone must condemn 
or acquit. Speaking from experience, I shall endeavor 
to show what kind of evidence wiU satisfy a jury on this 
question. It is no light thing to set up insanity, and, 
generally speaking, no easy defense to prove. In many 
instances, it is attempted because other defenses fail. 
I have never known it to succeed in such circumstances ; 
but, on the other hand, when it has been set up with a 
reasonable justification, and accompanied with skillful 
advocacy, I have scarcely ever known it fail. 

The great mistake which is sometimes made, is the 



463 fiEFORt! TRTAL 

extraordinary manner in which it ia endeavored first to 
prove that the accused is mad, and then to account for 
his actions as the result. I can only say if the prisoner 
get off under those circumstances it will not be by 
the skill of the defense. The better line would be to 
prove extraordinary acts from which insanity might be 
inferred. Some of these will be deposed to by the wit- 
nesses for the prosecution, the rest you must instruct 
your advocate to elicit in cross^xamination, or prove 
by evidence for the defense. But all the facts must be 
stated in the brief. 

Remember, no medical theory can be a substitute for 
facts, ajid a single eccentricity of conduct is worth all 
the learning of the Boyal College of Physicians. So is 
evidence of general habits— not habits assumed for a 
disguise, but usual conduct. iVom this you may get a 
good insight into the character of a man's mind. 

Next should come personal injuries which might have 
a tendency to affect the brain ; even when, at the time 
of their infliction, no marked symptions were visible. 
But among these I should caution the young lawyer 
against placing much reliance on the too frequently 
recurring "sunstroke in India." That, unless well 
authenticated, carries a tale of suspicion along with it. 
Juries are quick to distinguish between the stereotyped 
defense which is the refuge of a forlorn advocate and a 
defense based on facts peculiar to the case before them. 

Never try the old story, "He was always eccentric; 
always a strange man, very moody and depressed, ever 
since the sunstroke in India. When he had a little 
drink he did not seem to know what he was about ; 
always of a taciturn disposition," etc., etc. 

These are not eccentricities of conduct upon which a 
verdict of insanity can be based— any more than if the 
witnesses said he was an ill-natured, disagreeable, 
drunken fellow 1 and the probability is that every 
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possibility of saving his life is destroyed by such a 
defense. 

Another point may be indicated as likely to be of 
service when the defense is genuine ; and that is the con- 
dition of the prisoner's mother at certain periods. This 
is medical evidence not without value, and should never 
be passed over without inquiry. 

The bodily and mental condition of the parents is a 
matter of the highest importance; and so fax as mental 
disease is concerned the inquiry should be extended to 
grandparents as well a^ uncles and aunts of the pris- 
oner. 

If there is ^^ insanity in the family ^^ you have not 
gone a great way in proving your case ; but far enough 
to show what is almost of the essence of the defense, 
namely, a predisposition to insanity. Wherever this is 
established you have prepared the way for an acquitted, 
and will not require much evidence to procure it. 

A strong predisposition to, if not in itself a symptom 
of, insanity is epilepsy; and as, if this disease be once es- 
tablished by satisfactory evidence, an acquittal is almost 
certain, I will make a few passing observations upon it. 

We are told that epilepsy frequently aflTects the brain 
permanently and produces insanity; that in persons 
subject to epileptic seizures, the attacks become at some 
periods of life less frequent, less violent, and in some 
instances that they altogether cease; but that even in 
the latter class of cases the disease is rather subdued 
than eradicated ; and that in many instances, even after 
long periods of inaction, there will occur sudden and 
violent manifestations of the malady. 

An instance of this kind is within my own experience. 
A young man of apparently sound mind was keeping 
company with a respectable girl, of whom he was doubt- 
less very fond. He had enlisted as a soldier, and was 
Qu the eve of joining his regiment. On a bright mom- 
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ing in May he took the girl for a walk in the country. 
They appear to have been very happy, and were seen to 
be gathering Maj^ blossoms from the hedgerows and 
forming them into bouquets. Suddenly, while sitting 
on a bank, the man took out his knife and cut the girl's 
throat so severely that she died instantly. 

No one at first seemed to know any fact upon which 
the defense of insanity could be based. There was the 
act itself, cold-blooded and barbarous, unprovoked and 
motiveless; madness it seemed alone could account for 
it. Such a defense, however, could not succeed without 
many facts to support it. 

On inquiry it turned out that the young man when a 
child, and up to the age of fourteen, had been liable to 
epileptic fits; at fourteen they ceased: between that 
time and the murder the epileptic malady assumed the 
form of violent outbreaks of fury, such as were attrib- 
uted in the old days to persons who were "possessed." 
But this was not the only evidence of predisposition to 
insanity— there were abundant facts in corroboration, 
and the Crown withdrew from the prosecution. 

"Maniacal fury" is not a safe foundation for a de- 
fense ; it may arise from jealousy or hatred as well as 
from epilepsy; nor is "uncontrollable impulse" any 
better : uncontrollable impulse is not insanity. 

It may be stated generally that if the defense be too 
scientific it will fail. Fine phrases will acquit no pris- 
oner. He may have acted under " uncontrollable im- 
pulse," but he is accountable for his act; he may have 
lost self-control, but he should have preserved it; he 
may have been seized with homicidal mania, but that 
has caused him to commit murder : the mania, which is 
but a wicked disposition, is no more excuse than the 
knife itself or the pistol is an excuse. 

Here is a question which has been put in all 
solemnity to a medical witpess;— 
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^^ Have you not known cases where diseases of the 
brain will afTect the mental faculties?" Answer: ''I 
have." 

* So he has known a man with one leg shorter than 
the other walk lame. 

Nor is there any substitute for common sense in fine 
phraseology. Here is a scientific description of some- 
thing very learned, no doubt, but evidently not belong- 
ing to this world. 

''In some persons there is rather a congenital pro- 
clivity to disease than actual disease itself, and in these a 
circumstance which, in persons without that proclivity 
would produce no result, will call into action abnormal, 
that is to say truly diseased, mental manifestations." 

What does it all come to ? Simply this, some persons 
are predisposed to disease of the brain, and when this is 
so they sometimes show it. But is this evidence for the 
jury? What you have to show is that the prisoner had 
not merely a "congenital proclivity to disease," but 
that he was actually ^^out of bis mind^^ when he com- 
mitted the act. No amount of " proclivity " will do 
this: nor will any mere "abnormal diseased mental 
manifestations," unless you can put them into plainer 
language and give them a more accurate meaning. Let 
the jury have all the necessary facts and they will tell 
you whether the man is sane or insane. Small argu- 
ment and little learning will be necessary. Facts are 
what they want, therefore with facts fill your brief; but 
in such order that you have— first, the deductions from 
the circumstances attending the crime; second, the 
history, conduct, character and habits of the prisoner ; 
third, insanity in any members of his family; and lastly, 
his own predisposition to mental disease, as shown by 
epilepsy, or in any other way. 

It may be said this is all very well, but a jury may be 
deceived by a criminal ''shamming madness." Sham- 
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ining, I suppose, means acting, and I should like to ask 
any objector on this ground whether he ever saw a man 
or woman play the madman or lunatic. Men are alto- 
gether such poor actors that a great one is almost "the 
single wonder of a thousand years." We can get many 
indifferent common-place actors, but could any of these 
act for weeks, or months, or yeare, the part of a lunatic 
and not be discovered? Murder is not generally tho 
result of years of deliberation, and in my experience I 
have never known an instance of a man taking upon 
himself the chara<;ter of a lunatic for the purpose of 
committing murder. Acting is a difficult art, and a 
madman's is a difficult part. The main difficulty lies in 
the fact that in the sham lunatic the mind is the master 
of the situation, and constantly and almost impercepti- 
bly to the possessor asserts itself; and in the poor lunatic 
the mind does not dominate the actions of the individ- 
ual ; it is in no sense master of the situation, and never 
asserts its controlling authority. 

I know of no better illustration of this than the 
tragedy of Lear. How wonderfully the characters of 
the real madman and the sham madman are drawn! 
The delusion of Lear that his daughters are arraigned 
before a court of justice while he is in the cave is admi- 
rable. Not only does he see the court and the justices 
but the reader himself almost partakes of the delusion. 

" Thou robed man of justice take thy place." (This, 
be it remembered, is a king speaking to his justices.) 

"And thou his yoke-fellow of equity bench by his 
side.'*' 

This is to the fool, whom he mistakes for a judge. 

Then if you look at the sham madness of Edgar you 
will see that the contrast is complete. No delusions 
whatever there! He keeps on about "the foul fiend," 
and talks of "Hopdance crying in poor Tom's belly for 
two white herrings " ; talks of bein^ cold ; bemoans poor 
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Tom's condition incessantly , and says so much nonsense 
in his assumed character that the wonder to me is he is 
not discovered. Shakespeare knew well enough that a 
man playing the madman would be sure to overplay 
the psbTtf and consequently makes him do it. Shakes- 
peare could have told any judge that he need not be 
afraid of sham madmen being acquitted, unless the 
Court chose to be deceived, since no man can sustain 
the character long enough and well enough not to be 
found out. 

In the same play we have another touch of nature, 
which it had been well to consider before the gentlemen 
who knew so little of nature gave thdr opinions in the . 
McNaghten case, and before the suggestion of the 
'' policeman at the elbow " was made. 

'^ Madman and beggar, too," says the old man who 
leads Gloster. 

To which Gloster replies : 

^' He has some reason, else he could not beg." 

Every madman has reason, and will invariably exer- 
cise it for his own protection. I can scarcely believe 
there is a living thing in creation devoid of reason. 
Extremely pious and unreasoning people love to call it 
instinct, but it is the same thing, call it whatever you 
like. 

What I mean is, that which reasons, and even esti- 
mates probabilities : it is possessed by the dog, the horse, 
the weasel, the fly, and even the caterpillar. 

You don't want to be finely religious or immortal to 
be able to reason. 

5. MedicaJ Authority. 

The opinions expressed with reference to the test ques- 
tions, which have from time to time been left to the jury, 
were formed quite independently of medical authority on 
the subject, and long before I was aware that they were 

so much in accordance with the vi^wa <ft so inf^y Qininent 
17 
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, It would not be proper, however, as It seems to 
; indeed it would be presumptuous, to write upon so 
ii>4>ortant a matter as the defense of insanity, without 
culling from medical authorities such opinions and illus- 
trations as support the line of defense already faintly 
marked out. Nor is it nccessa^ry to range through the 
library of writers on insanity. This is not a treatise on 
insanity, but simply a few suggestions sus to the mode 
of proving its existence, with a view to obtaining an 
acquittal. It is not so much insanity as the evidence 
of it. 

In the admirable works of Bucknill and Tuke, and 
Taylor's Medical Jurisprudence, I have found ample 
authority for my purpose, and the quotations here 
made from their pages will fully bear out the remarks 
already made along the line of my suggested defense. I 
am not a blind follower of authority, however eminent, 
and have therefore freely criticized what I thought not 
in accordance with sound reasoning on this subject. 
Presumptuous it may be, but when we desire to get at 
the true principle upon which a human being should be 
tried for his life, we must lay aside delicacy of senti- 
ment, which would compel us to a dumb submission, 
rather than risk offense by speaking out an honest 
opinion. 

"JB/iire/ unbelief is sure to eiTy^' we are told. It may 
be, but a blind belief in everything that is told us by 
those who are in a position to dictate, is to err in the 
basest of all modes, namely, by the surrender of our 
reasoning faculties. There ought, then, to be no 
squeamishness in this matter, but a plain, straightfor- 
ward outspokenness of opinion as to whether a man's 
life is to depend upon the hair splitting capacity of a 
judge, or of the common sense of a jury. For my part, 
I would prefer the opinion of a medical man on the 
question of a pprson's mental coAdition^ notwithstand«i 



THE DEFENSE OF INSANITY. 369 

ing his learned crotchets and fine-spun theories, to the 
opinions of the whole bench of judges, notwithstanding 
their learned legal distinctions and finely-drawn defini- 
tions of sanity and insanity. 

Let me, then, without further apology for the course 
I am taking, turn to page 204, of the- third edition of 
Bucknill and Tuke's work on ^'Psychological Medi- 
cine," where they quote M. Baillarger as follows :— 

"A fixed idea, in fact, like the delirium of mania, like 
hallucinations, the result of the involuntary exercise of 
the faculties, overcomes the wiU, in consequence of the 
diseased condition of the brain." 

^'A man may be laboring under an error in three 
principal ways : 

"An object may appear to be present before his eyes 
(to take, in illustration, the sense of sight) which has 
no existence whatever there : he experiences sensations, 
although no material objects act upon the senses at the 
time. (Hallucination.) If unable to recognize their 
true character, when an appeal is made to reason, he is 
also insane. 

" Secondly, an object may appear to his eyes in an 
entirely difierent form from that which it actually has. 
Here the sensations are produced by the false percep- 
tions of objects. (Illusion.) If unable to recognize 
their true character, when an appeal is made to reason, 
he is also insane. 

"Lastly, a person may (independently of faJae indue- 
tioDs) have certain false notions and ideas, which have 
no immediate reference to the senses as in the two pre- 
ceding instances; as, for example, when he believes 
himself or some other person to be a king or a prophet ; 
or that there is a conspiracy against his life ; or that he 
has lost his soul. Or, as another example, he may 
believe himself to be a teapot, without seeing or other- 
wise perceiving any change in his form. 
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'' In all examples under this last head a man is neces- 
sarily insane. He cannot have a false belief (not simply 
a false induction), the result of disease, and uncon- 
nected with the senses, without the mind itself being 
unsound" (pp. 205 and 206). 

To these instances apply any mere l^al test that I 
have named, and see how incapable it is of producing 
any true result. To all intents and purposes, except 
for hanging, these persons ai'e insane. 

Again: ** Perversion of the moral sense may also 
occaj3ionally be traced to accidents, followed by injury 
to the bodily structures" (p. 257). 

"It is necessary to admit," observes Marc, "since 
facts demand it, that there are two sorts of mono- 
mania, one of which is instinctive, the other reasoning. 
The first bears the monomaniac on to instinctive and 
automatic acts, which ai'e not preceded by reasoning; 
the other determines acts, which are the consequence of 
a certain intellectual operation" (vol. I, p. 244). 

Let me now quote a passage from page 264, which I 
think well worthy the attention of the advocate, as it 
is the result of innumerable instances, and comes with 
all the authority of men who have devoted their lives 
to its consideration. It conveys, doubtless, a slight 
rebuke to the judges, but one not altogether undeserv- 
ing of attention. Judges, however learned they may 
be, have not and cannot have suflScient knowledge of 
the brain, and the diseases to which it is liable, to 
determine in all cases whether a man is insane or not : 
and no question they can suggest, but the simple one 
of sane or insane, can raise the proper issue for the jury. 

"Such cases prove beyond all doubt that there 
may arise an overpowering and irresistible impulse to 
destroy life. It is idle to attempt to evade the force of 
the evidence again and again brought forward to 
establish this fact, or to endeavor to tone it down in 
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order to meet the requirements of our Law Courts. 
Psychological science has suflFered grievously already 
from the attempt to make a sort of compromise 
between the simple teaching of mental pathology in 
these cases and the learned but false dicta of the 
judges." 

I would observe that what science generally suflTers 
from is the frequent attempt to prove that a murderer 
should be acquitted on the ground of some " learned 
but &&e" name by which they would palliate his deed. 
It is useless to say to judge or jury, as is said in this 
same page from which I have quoted the above pas- 
sage: 

That "the fact remains that a criminal act may be 
committed in consequence of cerebro-mental disease, 
without as yet any apparent lesion of the perceptive 
and reasoning powers.'' 

Of course it may, but no prisoner is entitled to be 
acquitted on that ground, and no judge or counsel 
would be justified in submitting so theoretical a propo- 
sition to the jury. Smoke may be evidence of fire, but 
theory is no evidence of fact. ^^Ungovernable im- 
pulses'' are useless as explanations of crimes; they may 
be the result of insanity, but it is insanity you have to 
show, and not the mere ungovernable impulse which is 
always the accompaniment of crime. Again, quoting 
Griesinger, we have this sentence : — 

" Who would dare to deny the possibility of active 
organic infiuences of a morbid nature, which, although 
not externally noticeable, might, when disturbed and 
disordered at the moment of action turn the scale 
towards crime?" 

No one would attempt to deny such a possibility ; 
but what the lawyer denies is, that there being no evi- 
dence in all that learned proposition of insanity, the 
jury would have to be told fifo— and any defense set up 
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on such a theory must bring discredit on the advo« 
cate. The same authority says : ''he was constrained 
in a case of murder to admit that neither before nor 
at nor after the deed did we find certain signs of mental 
disease" (p. 266). 

That ^^constrained to admit ^^ looks although the 
great medical authority had been cross-examined out 
of court. Such defenses are frivolous and futile, no 
matter on what learning they are based, and by what 
eminent members of the medical profession they may 
be supported. 

"He is trying to get him off on the ground of 
insanity," say the jury, ^^•ith an ominous shake of the 
head. Nor should it be forgotten that when insanity 
fails as a defense every other defense fails with it. But 
we come now to a far more important matter, which I 
have already mentioned, but respecting which it mil be 
proper to give a quotation or two without further 
comment. 

"Many cases of homicidal mania fall under the head 
of epileptic insanity. The presence of epilepsy in homi- 
cidal mania is a complication of extreme importance. 
In doubtful instances carefal inquiry should be made 
whether epileptic seizures, however slight and tran- 
sient, have been observed. Some of the most danger- 
ous homicidal lunatics, without delusion, are subject 
to attacks of epilepsy ; they may be under the influence 
of destructive impulses only when a fit is threatened." 

Here there is something more than theory: the 
evidence of epilepsy, if believed, is almost conclusive of 
at least a tendency to insanity, generally of insanity 
itself. And one is amazed to read the case cited by the 
authors, of a man who w^as tried for shooting at 
another many years ago. 

" He was brought home," we are told, " on one occa- 
sion, apparently lifeless, and suffering from an epileptic 
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lit. From that time a great cbange took place in bia 
character and habits; be ate bis meals almost raw, 
and lying on the ground in the rain. There were other 
proo& of insanity, and among them suicidal tenden- 
cies." 

I suppose no one can doubt that this poor wretch 
was insane, and that he ought to have been taken care 
of in an asylum. If the question, sane or insane, had 
been left to the jury, can any one believe that there would 
have been any other verdict than one of acquittal? 
But a merciful judge had a better way of disposing of 
him than that ; he left it to the jury, we are told, on the 
question as to whether the prisoner could distinguish 
right from wrong; and the man was executed 1 1 1 One 
is tempted to exclaim, would that the judge himself had 
known right from wrong in his summing up I 

We are told at p. 273 that an inquiry into the 
patient's history will veijr generally detect a change 
in the character and hereditary predisposition to 
insanitv. 

Here, therefore, are two points of extreme import- 
ance to solicitors and counsel. But as I have noticed 
them before I need only mention the authority which 
supports the observations already made. 

An instance of this form of insanity, which I quote 
from the note-book of Mr. H. J. Pye, who was present 
in court during the trial, will not be without interest to 
the student :— 

''As an illustration of this form of epilepsy, a case 
may be noticed which was tried at Warwick at the 
Autumn Assizes in 1876. The prisoner had grounds 
for jealousy as to his wife, and this had for some time 
preyed upon his mind. One morning he left home, 
talking with him his only child ; but before going out of 
the house he deliberately took some string from a peg. 
He was seen by the neighbors to kiss the child repeat* 
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edly as he went along. He took the child to the canal, 
tied a brick to its neck (with the string which he had 
brought with him), and threw it into the canal. He . 
then went in great anguish of mind to his father's 
house, and said what he had done. He had been sub- 
ject to epileptic fits, and the defense was that when be 
committed this act be was under tbe inffnence of epi- 
lepsy (in its maisked form).* 

" The evidence on this point given by the doctor was 
to this effect: Having stated the nature of epilepsy in 
general— that is, as to its incubating and finding vent, 
he went on to say, 'Sometimes it expends itself and 
finds vent in an acute attack of mania instead of a Ht. 
In such cases the attack of acute mania corresponds 
in all points with the epileptic fit, except that the 
patient is not in a state of animal unconsciousness. 
But such person is unconscious as regards his reason ; 
he may recollect nothing which occurred during the 
attadL, and if he remembers anything, it will be in a 
confused state. The attack of mania passes off like the 
epileptic fit, leaving the mind to recover its balance 
gradually.' (On this the prisoner was acquitted.)" 

A man may reason and be mad. 

"The homicidal act," say our authors, "is often 
done without premeditation or design ; but there may 
be premeditation, and there may doubtless be a resort 
to ingenious deception" (278). 

There is an instance given in this page which bears 
out what I have said as to the circumstances of the 
crime being sometimes almost conclusive evidence of 
insanity. 

A woman, thirteen days after her confinement, cut off 
the head of her child with a razor, while laboring under 

* "Thia 18 called 'Masked Epilepsy/ and is marked by eoeentrio 
acts or sadden paroxysm of violence, without a distinct epileptic 
aeisnre."— M. Jules Fabret 
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puerperal mania. She obtained the razor on the pre- 
tense that she wanted to cut her nails. She was 
acquitted on the ground of insanity. (Chelmsford 
Assizes, March, 1848.) 

The disease of Puerperal Insanity is, it seems, of 
somewhat rare occurrence, and little difficulty would be 
found in proving it where a mother killed her child 
within two or three months of its birth under similar 
circumstances to those described. There can be little 
doubt that the act itself would constitute the principal 
evidence of the disease, although it would be a^ccompa- 
nied by other acts which would not escape the notice of 
those entrusted with the defense. 

Dr. Macdonald says: "In the acute form of the 
mania which succeeds parturition, we observe an inten- 
sity of mental excitement, and excessive incoherence, a 
degree of fever, and above all, a disposition to mingle 
obscene words with the broken sentences— things which 
are rarely noted under other circumstances. It is true 
that, in mania, modest women use words which in 
health are never permitted to issue from their lips, but 
in Puerperal Insanity this is so common an occurrence, 
and is done in so gross a manner, that it early struck 
me as being characteristic J^ 

We have seen what some of the judges in ancient 
days adopted as Legal Tests of Besponsibility, and 
they are adopted in the present day by some who are 
inclined to follow authority rather than strike out 
a new path in the more direct line of principle. Let us 
now hear what the doctors have to say concerning 
^^ Legal Tests of Besponsibilityy** for I cannot help 
thinking that far more consideration should be given to 
medical tests than to those of any other class of per- 
sons whatever, seeing they must be supposed to know 
something of what they are daUy practicing and have 
spent years in studying. 
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"Althougb/' say the same authors, "in prctctice, the 
plea of insanity in criminal cases is, in a large number 
of instances, not determined according to the law laid 
down by the judges, but according to the higher law of 
humanity, it is desirable that the reader should know 
what unfortunately continues to be the main legal test 
of responsibility in criminal cases — the consciousness or 
knowledge of right and wrong; instead of being, as it 
should be, whether in consequence of congenital defect, 
or acquired disease, the power of self-control is absent 
altogether, or is so far wanting as to render the indi- 
vidual irresponsible. As has again and again been 
shown, the unconsciousness of right and wrong is one 
thing, and the powerlessness, through cerebral defect or 
disease, to do right is another thing. To confound 
them in an asylum would simply have the eflTect of 
transferring a considerable number of the inmates 
thence to the treadmill, or the gallows." 

The words here employed to describe what the test 
should be might with great advantage be substituted 
by others which a jury could understand, and it might, 
I think, be reduced to the question whether, looking at 
all the circumstances, the jury are of opinion that (in 
the words of Lord Chief Justice Tindal) the prisoner 
had or had not the use of his understanding ; whether, 
in fact, he was sane or insane, at the time he committed 
the deed. 

I will now conclude my observations on this import- 
ant subject, important alike to the community and the 
individual, and equally important to all classes, with a 
few quotations from the invaluable work of Dr. Taylor 
on medical jurisprudence. 

In the chapter on the plea of insanity the author says 
that Baron Alderson, in Reg, v. Pate, laid it down that 
"it was not because a man was insane that be was 
unpunishable; and we must say that upon this 
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point there was generally a very grievous delusion in 
the minds of medical men. The only insanity which 
l^ally excused a man for his acts was that species of 
delusion which conducted and drove him to commit the 
act alleged against him. They ought to have proof of 
a formed disease of the mind, a disease existing before 
the act was committed, and which made the person 
accused incapable of knowing at the time be did the act 
that it was a wrong act for him to do." 

The only remaj*k which I shall quote on this strange 
doctrine is this: "If, according to the ruling of the 
learned judge, we are always to insist upon distinct 
proof of a disease of the mind existing before the act 
committed, it is clear that an act perpetrated under a 
sudden access of insanity, by a person not previously 
laboring under delusions, would be punishable like that 
of a sane criminal. '^ 

Again, with reference to the l^al test of conscious- 
ness of right and wrong, Dr. Taylor says, at p. 571 : 
" Most lunatics have aji abstract knowledge that right 
is right and wrong wrong; but in true insanity the vol- 
untary power to control thought and actions and to 
regulate conduct by this standard is impaii-ed, limited 
or overruled by insane motives. A lunatic may have the 
power of distinguishing right from wrong, but he has 
not the power of cfioosrin^ right from wrong." 

I quote one more passage with reference to this legal 
test, and there shall leave the subject. It illustrates the 
fallacy and the injustice of the old theory of legal insan- 
ity as opposed to insanity in fa<;t: and, to my mind, 
conclusively proves that in the far-off days, when the 
gallows was regaj*ded by the Government ba a far 
greater teacher than the pulpit, the test questions were 
put, not with a view to ascertain whether the prisoner 
was really insane, but whether, in fact, he was suf- 
ficiently sane to be hanged. The principle once laid 
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down was almost necessarily followed in spite of incon- 
sistencies. 

'^Tbe legal test of a knowledge of the nature of the 
crime, or of right and wrong, is a frequent cause of 
inconsistent^nd even conflicting verdicts. The case of 
Seg, V. Westron (C. C. C. Feb. 1856) famishes a curious 
illustration of this. The prisoner was charged with the 
murder of Mr. Waugh, a solicitor. On some provoca- 
tion—partly real and partly based on an exaggera- 
ted view of his rights— the prisoner shot the deceased in 
open day in a public thoroughfare. The only question, 
therefore, for the jury was, the state of mind of the pris- 
oner at the time of the act. It was proved that he was 
ill-tempered and violent about trMes ; but he had an 
acute knowledge of business and lived by himself in var- 
ious lodgings. The persons with whongi he associated 
deposed that his conduct was so strange and unreason- 
able at times that they were glad to get rid of him as a 
lodger." 

Now, up to this point, as it seems to me, there is no 
evidence of insanity to go to the jury ; but: 

" Evidence was also given to the eflTect that several 
members of his family had been insane, and that the 
prisoner himself, three years previously, had suflTered 
from mental excitement, but it was not such as to ren- 
der restraint necessary I The medical witnesses declined 
to say, in answer to questions put by the learned judge 
and counsel— tAa* the prisoner was in such a state of 
mind as to be incapable of knowing that the act of kill- 
ing a man was wrong. Dr. Synnot properly observed 
that many lunatics would be perfectly well aware that 
such an act was wrong. On this, it was contended, for 
the prosecution, that as the prisoner must have knovm 
what be was doing he was fully responsible. The jury 
were, as usual, directed to decide whether the prisoner 
was proved to have been in such a state of mind at the 
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time the act was committed that he did not know the 
nature and quality of the act, or the distinction between 
right and wrong. Verdict— willful murder, but recom- 
mendation to mercy, on account of alleged ^predisposi- 
tion to insanity.^ The judges decided that the man could 
not be hanged." 

One would like to know why they came to this con- 
clusion. The man, although insane according to the 
opinion of the jury, was sane according to the legal test 
—as sane as ninety-nine lunatics out of a hundred, I 
suppose, if the same test were applied. This verdict 
ought to have condemned this fallacious doctrine, and it 
seems to me that it would be far better to do away with 
the defense of insanity altogether and leave the unhappy 
lunatic and idiot to the mercy of the Crown than per- 
mit it to be set up as a sham and a deception, to be 
demolished by some question which every medical wit- 
ness would be bound to answer against the prisoner; 
a question about as useful as that which I have some- 
times heard put to a child examined on the voir dire: 
" Do you know where you will go if you tell a lie? " 

One can only say, if the child does, he knows a great 
deal more on that subject than the learned judge him* 
self. The defense of insanity has been rather a trap than 
a means of escape. Happily the tendency of modem prac- 
tice is becoming more and more in accordance with 
enlightened reason ; at least, my experience leads me so 
to believe. 

Judges do not like to abandon what almost looks 
like their prerogative of life and death, to the medical 
profession; but I feel sure that a time will come when the 
question of sanity or insanity will no longer be left to 
the misleading definitions of l^al ingenuity, but will be 
decided by the unerring test .of scientific experience. 
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CHAPTER XXXm. 

SOMNAMBULISM AB A DEFENSE. 

One of the most remarkable cajses on trial is that ot 
Albert J. Tirrell, for the murder of Maria Brickford, 
because it brought out one of the most able and inge- 
nious defenses of an eminent advocate who was full of 
surprises. The following account of that trial and the 
conduct of the defense by the able and eloquent Rufus 
Choate, may prove interesting, and may be of perma- 
nent value, particularly to the younger members of the 
profession who have a " bias " for the criminal branch of 
the practice. I give the details as I have them from Mr. 
Choate's biographer, and a gentleman who was at that 
time a law student in Boston, and an interested specta- 
tor during the whole trial. 

The principal facts as developed on the trial were 
about as follows:* Between four and five o'clock on 
Monday morning, October 27, 1845, a young woman 
named Maria Brickford was found dead in a house of 
bad repute kept by one Joel Lawrence. Albert J. Tirrell, 
a person of respectable family and connections, but of 
vicious life, and already under indictment for adultery, 
was known to have been with her on the previous after- 
noon and late in the evening, after the doors of the 
house were locked for the night. He had long been a 
paramour of hers, and for her company had forsaken 
his own wife. On the morning spoken of several inmates 
of the house were early aroused by a cry, coming 

< . ■!■ I .11 I I I .— . I III I II II 

^This account is tOfken from Brown's iiif^pf jChoate,.T](p. 179 et seo. 
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appa<rently from the room occupied by these persons, 
followed by a sound as of a heavy body falling on the 
floor. Soon afterward someone was heard going down 
stairs, making an indistinct noise as if stifled by smoke; 
and almost immediately those in the house were alarmed 
by the smell and appearance of fire. After the fire was 
extinguished, which was done by the help of a fireman 
and a neighbor, the body of Mrs. Brickford was found on 
the floor of the room she had occupied, and where the fire 
principally wafl, at some distance from the bed; her 
throat cut to the bone from ear to ear ; her body was 
burnt ; a considerable pool of blood upon the bed ; a 
bowl upon the washstand in the corner of the room, 
with water in it, thick with blood ; marks of blood upon 
the washstand and the lamp on the mantelpiece; 
the bed-clothes piled up in various places in the room 
and in the entry, that were partly consumed ; a bloody 
razor near the body ; also some stockings, a cravat, and 
a cane, belonging to Tirrell. Besides this, a fire had been 
kindled in an adjoining room which was not occupied 
tihat night. A woman in the next house, separated 
from Lawrence's by a brick paj*tition, was waked that 
morning by a screech as from a grown child ; but on 
listening heard the voice of a woman ; then she heard a 
strangling noise, and afterward a fall, and then a louder 
noise. 

It was also shown on the trial that Tirroll had called 
in haste, very early on that Monday morning, at a liv- 
ery stable near Bowdoin Square, saying that he had 
got into trouble; that somebody had come into his 
room and tried to murder him, and that he wanted a 
horse and vehicle and to be taken out of town. These 
were furnished, and he was driven to Weymouth. He 
also had called between four and five o'clock at the 
house of one Head, in Alden Court, not far from the liv- 
ery stable, and asked for 6Qme clothe§ which he had left 
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there, saying that he was going to Weymouth. The 
officers who went in search of him on the same day did 
not succeed in finding him ; but some months afterward 
he was arrested in New Orleans and brought to Boston 
for trial. 

Public excitement ran high, and the feeling was 
greatly exasperated by the atrocity of the deed. The 
crime could be charged upon no one besides TirreU, and 
the evidence connected him with it so closely that there 
seemed to be no chance of escape. People generally were 
convinced of his guilt and were confident that he would 
be convicted. 

In spite of the almost universal prejudgment, and of 
a chain of circumstantial evidence coiling about the 
prisoner which seemed irrefragable, Mr. Choate, it has 
been said, " by throwing doubt upon the testimony of 
the Government, aa derived in part from witnesses of 
infamous character, by subtly analyzing what was 
indisputable,* and demonstrating its consistency with a 
theory of innocence by a skillful combination of evi- 
dence showing the possibility of suicide, or of murder by 
some other hand, and by a peculiar line of defense so 
singular and audacious that it seemed almost to para- 
lyze the prosecuting officer, was able to convince the 
jury and, I believe, the court and the bar, that he could 
not be legally convicted." 

The defense oflFered evidence to prove that TirreU was 
from his youth subject to what was called somnam- 

♦It 18 related by one of the jorors who waa reviled for being " bam- 
boozled *' by Choate's wily arts and "fromnambulifltic nonsense," 
declared that the qaestion of somnambalism did not enter into the 
consideration of the jury, and added : " Who could believe those aban- 
doned women ? " With wonderful skill and force Choate struck at the 
weak spot in the case of the prosecution— the testimony of " those 
abandoned women." The theory of " Somnambulism " aiforded him 
a chance for the display of his acute reasoning, masterly logic, and 
hii^ wonderful oratorical ^^towers. 
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bulism, '^ and that while in this state he made noises— a 
sort of groan or screech, loud and distressing; that he 
frequently rose and walked in his sleep; sometimes 
uttered words evidently prompted by dreams ; and that 
once he pulled a companion with whom he was sleeping, 
out of bed, stood over him, and cried out : ' Start that 
leader! stait that leader, or I'll cut his throat!' and 
then walked to the door as if for a knife that had been 
placed over the latch; that on the morning of the 
asserted murder, when he went to Head's house, he 
appeared so strangely as to frighten those who saw him 
and Head took hold of him and shook him, when he 
seemed to wake up from a kind of stupor, and said, 
' Sam, how came I here? ' " 

It was also in evidence that when informed at Wey- 
mouth that he was charged with having committed the 
murder, he said that he would go to Boston and deliver 
himself up, but was dissuaded by his brother4n4aw,who 
furnished him money to leave the country. 

It was further shown by the defense that Mrs. Brick- 
ford, though beautiful and fascinating, was inclined to 
intemperance, was passionate and wicked; and often 
threatened to take her own life; that she was in the 
habit of having a razor with her for the purpose of 
shaving her forehead to make it hig)i ; and that she had 
bought a dirk, and kept it concealed in her room. 

Physicians of the utmost respectability testified that 
the wound in the neck was one which could have been 
inflicted by the deceased herself; that extraordinary 
movements may be made after much of the blood has 
left the body, while still some remains in the head ; that 
from the nature of the instrument, and the physical 
ability of the deceased, the death might have been 
Buicide ; that the prisoner appeared evidently to be a 
somnambulist, or sleep walker, and that in this som- 
nambulic state a person can dress himselfi can consist- 

»9 
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ently commit a homicide, set the house on fire, and run 
into the street. 

These were the strong points on which the argument 
of Mr. Choate was based. He contended that no motive 
had been shown for the deed on the part of the prisoner ; 
that the evidence did not contradict the idea of sui- 
cide; that no evidence had shown that a third party 
had not done the deed ; and that if committed by the 
prisoner it must have been done while in the somnam- 
bulic state. 

There is no record of Choate'e extraordinary argu- 
ment. An imperfect sketch was preserved in the news- 
papers of the day ; but it was not exact or accurate and 
conveys no adequate idea of the variety of power 
brought to bear on the analysis of the evidence ; and its 
appUcation in overthrowing the theory of the prosecu- 
tion. Probably the best sketch we now possess is the 
one that was written out by a law student who 
attended the trial, and is to be found in the American 
Law Journal.* 

The case was tried in Boston, in March, 1846, before 
justices Wilde, Dewey and Hubbard, "venerable, one of 
them for age, and all of them for experience and weight 
of character." The opening plea or argument for the 
defendant was made by Annis Merrill, Esq., now of San 
Francisco, in a speech of marked abiUty; but the 
public indignation had been aroused to such a pitch, and 
the excitement was so intense, that there seemed to be 
no chance of escape for the prisoner. 

Indeed, it seemed a hopeless case, and the meshes of 
the law seemed to have woven themselves around the 
victim, defying the skill of attorneys to set him free. 

The fact that such eminent counsel as Mr. Choate was 
engaged in the case gave it a peculiar significance, and 

*1 Am. L. J., p. 68. 
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created an interest in the trial that otherwise, perhaps, 
would have passed by like many others, scarcely known 
outside the court room. The student just referred to, 
who attended that trial throughout, in his sketch 
thereof says : *' I think I shall never forget those days 
spent in the court room, spell-bound by the magical 
influences exerted by Mr. Choate. I longed to be a 
member of that jury that I might be a. privileged per- 
son in court, and attend the trial throughout its whole 
length, and watch with interest the management of the 
case in the hands of this eminent lawyer, assisted by 
Mr. Merrill, his able associate. Mr. Choate seemed from 
the first to have a feeling of confidence that he should 
win that jury in spite of the array of evidence which had 
accumulated against his client, and which seemed to 
others to preclude any hope of acquittal. To me the 
whole interest in the trial was centered in Mr. Choate. He 
was enthusiastic in his devotion to duty, and full of sur- 
prises and tactics that taxed the ingenuity of the oppo- 
site counsel to the utmost. The District Attorney entered 
the court room each morning laden with the calf-bound 
literature pertaining to the law, for he could not 
tell what moment he might be called upon to interpose 
the text of the law, and cite its precedents, to counter- 
act or demolish the positions taken by his wily oppo- 
nent. 

** Unlike most lawyers of the present day, who usually 
desire their client seated at their side, where they may 
hold frequent consultations, Mr. Choate is said to have 
had very little personal intercourse with his clients in 
criminal cases. In the trial of Tirrell, as Mr. Choate 
came into the court room on the first day, his eyes wan- 
dered restlessly over the assembled audience until they 
rested at last upon the prisoner in the dock. He delib- 
erately walked over to his side and in a few quiet words 
announced himself as his defender^ never speaking to him 
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again during the trial; and it is even said this meeting in 
court was the first one between them * 

Mr. Choate entered the case by interesting himself 
greatly in the selection of the jury. He measured his' 
men as though desirous to learn, if possible, their weak 
points, or, perhaps, their eccentricities of character, to 
discover how eaxjh might be influenced by his arguments 
or his eloquence. His dark lustrous eyes seemed to read 
the innermost thoughts of the different candidates for 
the jury box as they presented themsdves. As he wound 
up his questions to jurymen in a solemn, slow-spoken style 
of manner, his long finger pointing directly to the party 
spoken to: ** Have you any scruples, sir, regarding tho 
death penalty? " he fixed his eye upon the juror to note 
particularly the style of his answer. A frown, or an 
almost imperceptible shake of the head with its shock of 
black, curly hair, as he conversed with his associate 
counsel, indicated plainly enough that the juryman 
under discussion between them would not answer. It 
seemed to be his whole care to obtain a jury according 
to his wishes ; failing in that, to make sure of his influ- 
ence over enough of its members to make a respectable 
division of opinion, and, consequently, a disagreement. 
This, it may be said, is true of all lawyers ; but with Mr. 
Choate the tact displayed in selecting jurymen was very 
noticeable. There was no better judge of human nature 
than he. He seemed determined to make sure of his 
men before trusting them with issues so important to 
his client. He studied the jury throughout the trial, 

*Mr. Brown, Rufus Choate's biographer, says that Choate was 
generally averse to personal contact with his clients in criminal cases, 
and that in this instance, when the prisoner was in the dock, he 
walked to the rail and said : " Well, sir, are you ready to make a 
strong push for life with me to-day ? '* The answer, of course, was in 
the affirmative. " Very well," replied Mr. Choate, " we will make it," 
and turned away to his seat. He did not speak to the prisoner 
o^gain.—IJle of (Sioate, 175, 
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and was always a quiet observer of the effect of each bit 
of evidence on them. Before the trial was concluded he 
had learned the peculiar characteristics of each, and in 
his addi*ess to the jury endeavored to so adapt himself 
to each as to convince him, if possible. 

"The case proceeded slowly. The jury at last 
selected, the District Attorney opened the case, and the 
witnesses were called. Those who seemed of little 
importance were not detained long upon the stand by 
Mr. Choate, and the sarcastic smile that played around 
his features as such witnesses resumed their seats, 
seemed to indicate that he felt no misgivings as to his 
ability to demolish the simple testimony before the jury. 
His tactics and his dissecting knife were reserved for the 
principal witnesses. With polite deference to the bench 
when checked by the Judge, he nevertheless handled an 
opposing witness in such a manner that nothing but the 
plain truth, without equivocation, would prevail to pre- 
vent his utter demoralization. A stubborn or contu- 
madous witness was handled without gloves, and was 
always forced to yield. He took very copious notes, 
seized a pen with an eager clutch as some important bit 
of testimony was elicited, aa if eager to jot it down while 
it was hot. 

''It was quite evident from the first that he had his 
plans made and his method of defense mapped out, but 
these were only developed late in the trial, a fact which 
disturbed his opponents sadly. When the Government 
rested its case it was impossible to know from anything 
that had dropped from bis lips what would be the nat- 
ural defense. The opposing counsel groped in the dark, 
annoyed by the confident manner of Mr. Choate and his 
associate, and counseled together in the vain attempt 
to discover what tactics the enemy would adopt. To a 
spectator like myself it was interesting to watch the 
attomevs on either eide as each new feature of the trial 
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developed itself. Mr. Choate seemed to be the aggres- 
sor, and his opponents seemed to be on the alert contin- 
ually to coanteraict his moves in this game of life. 

"Newspapers, reporting the case from day to day, 
commented freely upon it, and when the Government 
rested the case it seemed as good as decided, and the 
gallows-tree b^an to cast its ghastly shadow across 
the path of the prisoner. It had been incontestably 
proved that Tirrell was present on the eventful night ; 
that he had been seen to leave the fatal room at an 
early morning hour ; in fact proved as clear as circum- 
stances could prove it, that he committed the fatal deed, 
and a hopeless task seemed to be imposed on the emi- 
nent counsel for the defense to unwind the network that 
had closed about the prisoner. 

"Mr. Choate never tor a moment showed the least 
appearance of discomfiture. Frequent w^ere the consul- 
ta>tions with his associate as the time drew near for him 
to unfold his plans and state the nature of the defense. 
The public press had conjectured in vain on the subject, 
and a death-like stillness prevailed in the court room as 
Mr. Choate arose, ran his long, skinny fingers through 
his curly locks, unconscious of the unusual gaze fixed 
upon him, and with fire fiashing from his eyes, announced 
to the court and jury, in an earnest voice, that his 
defense was somnambulism— that his client was a sleep- 
walker, had been so from birth, and that he was pre- 
pared to prove beyond a possibility of a doubt, that Tir- i 

rell had committed the deed, if he committed it at aU, in v 

the unconsciousness of sleep. l 

"No smile of sarcasm wreathed the faces of the 
opposing counsel, for Mr. Choate laid down his points 
with such vehemence and such a confidence of success 
that his opponents felt that their work w^as before them 
to controvert a position which Mr. Choate had been for- 
tifying unconsdouslv. to them from the very first. 
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''Witnesses were called in rapid succession to testify 
to the strange conduct of the prisoner on many occa- 
sions—that he was accustomed to make strange noises 
and groans, both loud and distressing. Those who saw 
him on that eventful morning testified to his strange 
conduct and conversation. One witness affirmed that 
at the stable referred to he had to take hold of Tirrell 
and shake him to wake him up. No cross-examination 
seemed to shake faith in the credibility of any one of 
these. Aware of its singular character, Mr. Choate 
seemed determined, if possible, to convince court and 
jury and spectators of the validity of his defense by the 
accumulated testimony of great numbers of reputable 
people. 

''As the evidence in the case was concluded, and the 
day arrived for the argument of counsel, the court-room 
was crowded with the representatives of the bar, and 
others eager to hear Mr. Choate in his appeal to the 
jury. I shall never forget the scene, or the thrill of 
excitement with which all were more or less filled, as, 
standing erect, his coat buttoned and his hand thrust in 
his breast, the great advocate first took a calm survey 
of the twelve faces before him, his eagle eye darting from 
one to the other, while a solemn stillness pervaded 
the court room. Even the staid and sober judges 
leaned back in their cushioned chairs, and gazed with 
interest upon the scene. 

"Mr. Choate seemed at first a little nervous, and even 
timid, as he arose to speak. Whether this was assumed 
or not, he did not come before the jury with the air of a 
braggadocio, or one confident of his abilities; and the 
listener to his first utterances would even have pro- 
nounced him apprehensive of results. He commenced bis 
address by calling the attention ofthe jury to the solemn 
character of their deliberations. Afber fixing their 
attention he opened his case. Argument,, raillerv^ 
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sarcasm, pathos, poured from his lips. Skillfully avoid- 
ing anything that appeared like an attack upon their 
judgment or good sense, he strove in the outset to win 
their favor and confidence. 

''I have heard it said of Mr. Choate that he consid- 
ered the first moments before a jury as the all-import- 
ant moments. Their interest in the ccuse, and their 
eagerness to hear and know the line of defense, are early 
exhibited ; and if you fail then you will never win them 
at all. It was quite apparent that it was Mr. Choate's 
plan to get control of his jury early, and he availed him- 
self of such weapons as argument, anecdote and jest. 
He seemed fully to believe every word he uttered, and 
his air of sincerity carried conviction to his hearers. 
Before a jury Mr. Choate was perfectly at home after 
getting into the midst of his argument, and he was 
acknowledged one of the ablest criminal advocates. 

" The jury fairly hung upon his words, often leaning 
forward in 'ttieir seats in their desire to hear. He went 
rapidly through the evidence in the case, throwing sus- 
picions on the testimony of witnesses for the Grovem- 
ment, alluding in no mild terms to the infamous charac- 
ter of these witnesses ; and after long speaking, which it 
would seem might exhaust the speaker, if the jury 
showed symptoms of fatigue he roused them by playful 
f extravagances ; he indulged in witty allusions, he told 
some humorous story, always bearing upon points at 
issue, or he purposely thrust his lance at opposing 
counsel, provoking a little war of violent words, till he 
had succeeded in arousing the tired jurymen to a listen- 
ing attitude. 

''Mr. Choate always endeavored, if possible, to make 
his speech before a jury without an adjournment of 
court intervening. He preferred to say all he had to 
say at one sitting, aa his arguments whereto be carried in 
the mind throughout his whole speech. He knew in just 
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what condition of mind to leave his jury. His eyes 
wandered from one to another, and he would often 
address himself to eui individual who seemed indifferent 
until he had secured his attention, continually varying 
his moods to suit the temper of his audience. He related 
stories of freaks of somnambulists. When he was wrest- 
ling with a strong or telling point in the argument, and 
wished to fix it particularly in mind, his gestures were 
violent, he seemed beside himself, and he came down with 
a thud upon his heels, carrying the impression to the 
hearts of the jury that he himself felt the truth of what 
he uttered. When battling a point that told against 
his case, he skillfully led away the mind in contempla- 
tion of it in its inimical aspect, painting it in colors of 
his own, and fixing the attention on his own interpretar- 
tion. His quick eye detected at once a point gained, 
and he followed up a home thrust until he was sure of 
his man. 

'' During his address to the jury he gave proof of his 
great command of language, fieuiciful and poetical. He 
held his audience spell-bound. He quoted from books 
bearing on the matter of somnambulism, told stories of 
cases of the disorder that were serious or fatal in their 
issues. Throughout his long address the same stillness 
pervaded the court room, crowded to its utmost capac- 
ity. 

" The jury were out a little more than two hours,and 
as they came into the court, and were polled by the 
clerk, I watched carefully the face of the great advocate. 
Except a little tremulousness of the fingers no trace of 
excitement could be observed. The quiet of the court 
room was painful, as the clerk put the usual question : 

" 'Gentlemen of the jury, have you agreed upon a 
verdict?' 

"'We have.' 

** * What say you, gentlemen^ guilty or not guilty? ' 
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"'Not guilty/ 

" The words were scarcely uttered when Mr. Choate ran 
both hands through his thick hair, and seemed to 
breathe a sigh of relief. He felt himself a victor, but 
there was no shaking of hands, no jubilant smile, and 
no self-satisfaction appaoent. He seemed like a man 
who knew it could not be otherwise." 



V 
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CHAPTER XXXIV. 

CIBCXTMSTANTIAIi EVIDENCE. 

The injustice of convicting persons charged with 
capital offenses npon drcnmstantial evidence, has been 
a fruitful theme of discussion time out of mind. Few 
know how numerous are the cases where it has sub- 
sequently been discovered that an innocent person has 
suffered instead of the guilty party. Our criminal 
annals record many cases where persons have actually 
been executed on evidence, which at the time left no 
doubt as to the guilt of the accused, and where it after- 
wards became manifest that they were innocent. These 
were cases where a web of circumstantial evidence sur- 
rounded the a^ecused, pointing to his guilt, and appar- 
ently not allowing the possibiUty of any reasonable 
hypothesis, which would render the facts proved con- 
sistent with his innocence. 

It is the object of this chapter, not to discuss the 
principles and rules of circumstantial evidence, but to 
give instances, taken from the most authenticated 
sources, where, by reliance upon circumstantial evi- 
dence, the innocent have suffered instead of the guilty. 
The first case that we wiU give is that of a man executed 
for murder under the following circumstances : — 

Two gentlemen were at supper together in an inn 
kept by Jonathan Bradford, near London, on the road 
to Oxford, when a third entered attended by a servant, 
and in the course of the conversation he said, among 
other things, that he was glad he had come to his jour- 
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ney*8 end, as he had a considerable sum of money in his 
possession. The three supped together, the landlord 
and servant being in the room. In due time they 
retired to their respective chambers. The two gentle- 
men that arrived first occupied a double-bedded room 
adjoining the one which the other gentleman occupied. 
Some hours after they were in bed, one of them, being 
awake, thought he heard a deep groan in the adjoining 
chamber; and this being repeated, he softly awakened 
his friend. They listened . together, and the groans 
increasing, as if of one dying and in pain, they both 
instantly arose and proceeded slowly to the door of the 
next chamber, and there they found the gentleman 
who had joined them at supper, with his throat cut, 
and their landlord standing over him with a dark lan- 
tern in one hand and a blood-stained knife in the 
other. 

The landlord denied that he had committed the 
murder, asserting that he came into the room with 
the same humane intention as the gentlemen them- 
selves; that hearing a noise which was succeeded by 
groaning, he got out' of bed, struck a light, armed 
himself with a knife for his defense, and had but 
that minute entered the room. But all these asser- 
tions were of no avail. On this evidence the land- 
lord was found guilty and executed, stoutly protesting 
his innocence. 

Some time afterwards the servant of the murdered 
man confessed, on his death-bed, that he was the mur- 
derer; that he had robbed and then cut his master's 
throat, but having been disturbed he fled and left the 
knife in the wound. 

A similar circumstance is said to have occurred not 
liar from St. Aid's Bridge, on the road leading from 
Oxford to Abingdon. A man who was known to be 
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very rich, and to have at the time a b€tg of gold coin 
m his traveUng bagB, or portmanteau, caUed at an inn 
and engaged a room for the night. About midnight the 
landlord went with a dark lantern and a sharp knife 
into his room, only to discover to his horror that 
someone had preceded him ; that the saddle-bags had 
been cut open and the guest's throat cut, and he was in 
the agonies of death. Just as the disappointed and 
terrified villain was retiring, two persons armed with 
swords and pistols, who had been awakened by the 
groans of the dying man, rushed into the room. They 
instantly seized the landlord, and on their evidence he 
was condemned to be hung and gibbeted. Some years 
later a person who was condemned to die on the gal- 
lows for another horrid crime, confessed that he had 
concealed himself in the inn, knowing that the mur- 
dered guest would be there, and that he had cut his 
throat while he was asleep and carried off the bag of 
gold. 

At Germantown, Pennsylvania, on the night of Jan. 
6, 1860, the house of Dr. Matlack was burglariously 
entered by persons then unknown, and robbed of coats, 
boots, and other clothing. 

Thomas Gilbert, Joseph Swift and Henry Upton, 
were engaged the same night in cleaning out a cess- 
pool, not more than a quarter of a mile from the house 
where the burglary was committed. Marks, as of privy 
filth, were found on the under side of one of the shut- 
ters, which had been pried off with a coulter, that was 
afterwards found in a dry culvert under the railroad, 
about three hundred yards from the house. Evidence 
was presented that Gilbert, Swift and Upton had but 
one load to take from the well at twelve o'clock, and 
that they did not go home till at or near tlu?e Q'clodc 
jn the morning. 
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Two sets of tracks through the snow were traced by 
the police from the robbed house across the field, to the 
house of Gilbert. The boot of Upton, which he had 
worn that night, was tried by the policeman, and he 
swore it fitted exactly into one set of the tracks. Also, 
that the boot was loaded with large nails, which had 
made a distinct impression in the snow, and in pressing 
down the boot there was no change made in the nail 
prints. 

A police officer questioned Gilbert as to where the 
goods were, and Gilbert told him the street they were 
in, but could not tell the house, he also said to the 
officer that Swift did not do it, but that he and Upton 
did it. The officer believed him to be of sound mind 
when this statement was made, though he died soon 
after that and before trial, in the same station-house, 
of delirium tremens. The goods were not found. The 
defendants, Swift and Upton, were tried and convicted. 
Seasons were filed for a new trial. A new trial was 
granted to Swift, and denied to Upton. Upton was 
sentenced to two years in the penitentiary. 

About the time Upton was sentenced, the police took 
a young German, named Peter Miller, into custody , for a 
burglary in the house of Mr. Powers. They spoke of the 
arrest and conviction of Swift and Upton in his presence, 
which induced him tosay, "Hal theygot the wrong man 
that time." This remark, of course, induced the officer 
to question him further. He was a little shy at first, but 
after solicitation, he made full statements, which were 
verified to the satisfaction of all parties, disclosing the 
following facts: — 

On the night of January 6, a bright moonlight 
night, Peter Miller walked out of the city along the 
Germantown railroad, to Nicetown lane, went west on 
that lane about three hundred yards, to the farm-house ill 

of George Crager, farmer and trucker^ went to th? " 
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wagon-house shed, took out a dirty coulter from a 
plow, which had probably been last used in plowing 
privy filth, took the coulter to Dr. Matlaick's, pried off 
the shutters, went in, stole the goods, came out, and 
threw the coulter under the culvert, where it was 
found by the police, and went bcwjk to the city with the 
goods. 

These facts were proved to the satisfaction of the 
party robbed in this way : Miller was taken from the 
prisoner's dock in the court room out to Germantown, 
to Alderman King's oflBice, where he described to Dr. Mat- 
lack and Mr. Maule, who lived in the house, the internal 
arrangement of the parlor and kitchen, the clock on the 
mantel, and many other things, after which he was 
taken to the end of Penn street, on which the robbed 
house stood. He soon came to a house somewhat 
resembling it, started towards it, and then stopped, 
and said, "no, that's not it." He went on further and 
then paused, and said, " That's it." Showed just where 
he got out ; showed a scratch on the under side of the 
drawer casing, which the robbed party had not discov- 
ered, told them aJso of things he had taken, which till 
then they had not missed, but which they found were 
really gone; told Mr. Maule that he was up in his room 
in the second story, and described the position of his 
bed, then went and showed where he had thrown the 
coulter under the culvert, and then where he had got 
the coulter from ; and upon inquiring of the farmer, he 
stated that he had missed the coulter a day or two 
after Miller said he had taken it. 

There could have been no possible chance of collu- 
sion between these parties. Gilbert died in a short time 
after the robbery, and was all the time in custody. 
Swift and Upton were also in custody till after Miller's 
arrest for the burglary of Mr. Powers' house. These 
facts satisfied the robbed party, the district attorney 
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and the judge who tried the cause, and Upton was par* 
doned. Miller wa« arraigned for the same burglary of 
which Swift and Upton had been convicted) and pleaded 
guilty. 

A number of years ago, a party of three brothers, 
with their families, who were on their way to settle in 
the southwestern part of Missouri, were encamped on a 
small stream in Kentucky. Shortly after dark two 
young men on horseback, who had missed their way, 
asked to spend the night with them in their camp. The 
young men gave their names as Hamilton and Saunders. 
Early in the morning the two young men prepared to 
pursue their journey. As they were about to depart^ 
one of the emigrants said: "I reckon, stranger, you 
allow to encamp at Scottville to-night." Saunders re- 
plied that he did. " Well then, I can tell you a chute 
that's a heap shorter than the route you talk of taking. 
And at the forks of Bushing river there is a smart 
chance of blue clay, that's miry like, and its scary cross- 
ing at any time." Saunders bid Hamilton good-bye, 
and proceeded on his journey by the route designated. 

Saunders wa« an old college friend of Hamilton's, 
who had been passing a few weeks with him ; and on his 
return home, Hamilton had proposed accompanying 
him a day or two on his way. Some time after Hamil- 
ton's return, a vague report was brought to the village 
that the body of a murdered man had been found near 
Scottville. It was mentioned by a traveler in a company 
where Hamilton was present, and he instantly ex- 
claimed: '^No doubt it is Saunders I How unfortu- 
nate that I left him I " And then retired under great 
excitement. His manner and expressions awakened 
suspicions which were unhappily corroborated by a 
vaiiety of circumstances. Saunders wa^s known to be 
in possession of a large sum of money, and H^'Uiiltou in 



CIRCUMSTANTIAL EVIDENCE. 2S^ 

straitened drcomstanoes. Since the latter's return he 
had paid off his debts to a considerable amonnti and 
had in his possession a penknife identified as Saunders'. 

Tha effect of the intelligence upon Hamilton was 
marked; he would sit for hours in a state of abstraction 
from which even the smiles of love could not awaken 
him. Finally he was arrested and committed for trial. 
Upon the trial the evidence produced was entirely cir- 
cumstantial ; but it seemed to weave a perfect net-work 
of corroborating circumstances around the accused. 
His recent intimacy with the deceased was clearly 
proved, as was also the fact that he had accompanied 
the deceased on his way, and that he had lost the path 
in a country with which he was supposed to be perfectly 
familiar ; and his conduct on hearing of the death of 
friend. It was also proved that Hamilton had in 
possession a knife known to have belonged to Saunders, 
and that a breast-pin and a pistol, both clearly proved 
to have belonged to the prisoner, were found near the 
body of the murdered man. Finally the sister of Ham- 
Uton was called and she was forced to acknowledge that 
the clothes worn by h^ brother on his return from the 
journey with Saunders, were torn, soiled with earth and 
bloody. The jury returned a verdict of guilty without 
leaving their seats, and Hamilton was sentenced to 
death, but died in prison, protesting with his last 
breath his innocence. 

About a year afterwards, a man who was executed in 
Tennessee confessed that he was one of the party of emi- 
grants with whom Saunders and Hamilton spent the 
night, and that he had murdered Saunders with a pistol 
which he found where the two gentlemen had slept. Per- 
ceiving that the two friends were about to part, and 
that Saunders, who had incautiously exhibited a large 
amount of money the evening before, was about to pro- 
ceed alone, he advised him to taHc wd^t lie rei^regented 
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to be a shorter way, and then intercepted and killed him 
at the ford. 

The truthfulness of Hamilton's statement at onoe 
became apparent. In some previous conversation Saun- 
ders had learned that Hamilton was flnanciaUj embar- 
rassed on account of some heavy losses ajid was at the 
time much pressed for money, and offered to him assist- 
ance, but Hamilton declined, because he was not sure of 
his ability to repay within a reaisonable time. At the 
time of parting, Saunders again mentioned the subject 
and insisted upon Hamilton accepting f 500, which the 
latter did after some hesitation. Hamilton then 
unclasped his college pin and presented it to his Mend 
as a token of his visit and their old college associa- 
tions ; while Saunders in the same playful spirit drew 
from his pocket a silver-hafted knife, curiously 
embossed, which his friend had often admired, and pre- 
sented it as a similar token. 

On his way home, Hamilton's horse was frightened 
by a deer suddenly springing from a thicket, and threw 
him to the ground. The deer was badly wounded, and 
While examining it, some of the animal's blood was 
sprinkled on Hamilton's clothes, which had also been 
soiled and torn by his fall. How fearfully these circum- 
stances were made to tell against him has already 
appeared. 

A negro, who had run away from his master in South 
Carolina, escaped to London in an American ship, where 
he became acquainted with a poor honest laundress in 
Wapping, who washed his linen. This poor woman 
usually wore two gold rings on one of her fingers, and it 
was thought she had saved a little money, which induced 
this wretch to conceive the design of murdering her, and 
taking her property. She was a widow it^nd lived in ajx 
humble dwelling with her nephew. 
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One night her nephew came home much intoxicated, 
and was put to bed. The negro was aware of the cir« 
cumstances, climbed to the top of the house, stripped 
himself naked, and descended through the chimney to 
the apartment of the laundress, whom he murdered. 
But not until after a severe struggle, the noise of which 
awoke her drunken nephew in the adjoining room, who 
got up and hastened to the rescue of his aunt. In the 
meantime the negro had cut off the finger with the rings, 
but before he could escape he was grappled with by the 
nephew, who- being a very powerful man, though much 
intoxicated, very nearly overpowered him ; when by the 
light of the moon, which shone through the window,he dis- 
covered the complexion of the villain, whom, having sel« 
dom seen a negro, he took for the devil. The murderer 
then disentangled himself from the grasp of the nephew, 
and succeeded in making his escape through the chim- 
ney. The nephew believed and ever afterwards declared 
that it was the devil with whom he had struggled, and 
who had subsequently flown into the air and disap- 
peared. 

In the course of the struggle the negro had smctared 
the young man's shirt in many.plaoes with the blood of 
his victim, and this, joined with many other circum- 
stances, induced his neighbors and the authorities to con- 
sider the nephew as the murderer of his aunt. He was 
arrested, examined and committed to prison, though he 
persisted in asserting his innocence, and told his story 
of the midnight visitor, which appeared not only 
improbable, but ridiculous in the extreme. He was 
tried, convicted and executed, protesting to the last 
his total ignorance of the murder, and throwing it 
whoUy on his black antagonist, whom he believed to be 
no other than Satan. The real murderer was not sus- 
pected, and subsequently returned to America with his 
little boot'^. i'fter a wretehed existence of ten yearSi on 
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his death-bed he confessed the murd^ and related the 
pcbrticulars attending it. 

Peleg Sprague related a peculiar case, founded on cir- 
cumstantial evidence, which occurred in Maine in 1834. 
He attended the circuit court of the United States at 
Wicasset, where he was accosted by a stranger who said 
that he wished to retain him ; the stranger was a post- 
master at Camden, and had been bound over on a 
charge of abstracting from the mail. He said that there 
were three witnesses against him, Mr. Mitchell, Mr. 
Packard, the mail contractor, and the driver of the 
stage. Mitchell testified that letters containing money 
having been several times lost from the Eastern mail, he 
W6U3 employed by the Postmaster General to detect the 
offenders ; that for that purpose he went to Belfast; 
there he and Mr. Packard prepared a letter and 
addressed it to General McLellan of Bath, purport- 
ing to contain remittances to a debtor ; into which they 
put a sum of money in bank bills, and made it up in 
such a manner as to appear to contain something, and 
be easily distinguishable from other letters ; that they 
put it into the mail bag which was taken from the office 
to the stage ; that he and Packard then took a chaise 
and accompanied the stage, leaving Belfast in the night; 
that they arrived at a postofflce between Belfast and 
Camden ; that the bag was carried into the office and in 
due time came out and then was examined by all three, 
Mitchell, Packard and the driver, ajid the letter to 
McLellan found in it ; that they then proceeded on their 
way till they came to the postoffice in Camden ; that the 
mail bag with the letter to McLellan in it was taken into 
the office, and after the usual time was brought out and 
put into the stage ; that they then drove some distance 
from the village, where they stopped, took the bag from 
the stage and carried it to the chaise, and th^re opened 
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the baig, took out all the letters and papers, placed the 
letters on one end of the seat of the chaise, and the 
papers on the other, and then examined the bag ; that 
they took each letter and each paper by itself and put 
them into the bag, and the letter to General McLellan 
YiBs not there. Mr. Packard testified to the same 
facts, confirming Mitchell in every particular, and so 
also did the driver of the stage. They all three swore 
that the letter to General McLellan was in the bag 
when it went into the office at Camden, and was not 
in the bag when it came out; and the driver testified 
that there was no one in the office except the postmas- 
ter. 

On inquiry, however, made of General McLellan, at 
Bath, and also of the postmaster at that point, it was 
found that the letter had been duly received on the after- 
noon of the day on which it passed through Camden. 

In January, 1831, a farmer in Wiltshire was indicted 
for having feloniously sent a threatening letter. It was 
proven by several witnesses that the letter was in the 
prisoner's handwriting, and that two others of the same 
kind, to other persons, together with a scrap of paper 
found in the prisoner's bureau, had formed one sheet of 
paper; the ragged edges of the different portions exactly 
fitting each other, and the water-mark name of the 
maker, which was divided into three parts, being per- 
fect when the portions of the paper were united. And 
persons familiar with the writing of the prisoner tes- 
tified that the letter was in his handwriting. 

The prisoner was found guilty and sentenced to 1^ 
transported for fourteen years. The judge and jury 
having retired, in their absence the prisoner's son, a 
youth of eighteen years of age, confessed to the prison- 
er's attorney that he had been the writer of the lett«>r 
in question, and not his father. He then wrote on a pi&^e 
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of paper from memory a copy of the contente of the 
anonymous letter, which on comparison left no doubt of 
the truth of his statement. The writing, while not a 
verbatim copy, differed but a little, and the bad spelling 
of the original was repeated in the copy. He was then 
asked to make a copy of the original, which he did, and 
the writing was exactly alike. 

^ These facts being made to appear to the court, the 
father was discharged and the son afterwards convicted 
of the identical offense. It appeared that he had access 
to the bureau, which was commonly left open. The cor- 
respondence of the fragment of paper found in the pris- 
oner's bureau with the letter in question, and with the 
two others of the same nature written to other persons, 
wassimply circumstances of suspicion and the writing of 
the letter constituting in fact the corpus delicti was, 
as it turned out, foreign to the factum in question. 

Considering that other persons had access to the 
bureau, the weight of these circumstances of suspicion 
seems to have been overrated. 

A curious case is related of a youth who was con- 
victed of stealing the pocket-book of a lady, one morn- 
ing while she was at market. It appeared at the trial 
that the lady, while stooping over examining some v^- 
etables, was startled by the youth's hand laid upon her 
shoulder. Shortly after, in seeking her pocket-book to 
pay for some purchase, she found that it was gone, and 
at once suspicion fell upon the youth. He w^as ajrested 
and found with a black purse in his possession, which 
contained no money. The market woman identified 
the purse by private marks, and swore that it was the 
one that had been taken from her. 

It was shown for the defense that the boy had long 
possessed the identical pocket-book, the witnesses speak- 
ing of marks by which they were enabled to identify 
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it ; but some discrepancies in their evidence led to the 
suspicion that the defense was a fabricated one, and the 
jury returned a verdict of guilty. 

During the continuance of the term of the court, two 
men who were mowing a field of oats, through which a 
path lay by which the prosecutrix had gone to the 
market, found in the oats, dose to the path, a black 
pocket-book containing five one-pound notes, which on 
being shown to the prosecutrix was immediately recog- 
nized as the one she had lost, and the prisoner was 
discharged. The woman must have dropped her 
pocket-book, or drawn it from her pocket with her 
handkerchief, and had clearly been mistaken as to the 
identity of the one produced upon the trial. 

Arthur Mellon was a man of quiet, studious tempera- 
ment, and had a gay and fashionable wife, who 
devoted her time and thoughts to fashionable society. 
Mellon found but little pleasure in the constant round 
of balls, f&tes, dinner parties, and all the numerous 
diversions of fashionable dissipation into which his wife 
led him. The usual results in such a case followed a 
brief period of married life; first, coldness, then frequent 
quarrels. These discords were aggravated by the wife's 
lack of discretion and the husband's jealousy; and 
finally it became a subject of gossip in the circle in 
which they moved. 

Mrs. Mellon was suddenly taken sick and died with 
strong symptoms of poison. On an examination of the 
body, arsenic was discovered. It was in evidence that 
Mellon had frequently quarreled with his wife, and was 
very jealous; that he had purchased a quantity of 
arsenic just before her death, and a package of arsenic 
was found in his desk. When his wife was first taken 
sick Mellon insisted on nursing her himsdf, and every 
circumstance pointed strongly to him^ the murderer. 
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He was found guilty by the coroner's jury and com* 
mitted to await trial. 

Upon the trial the prosecution established such a 
strong case of circumstantial evidence, based upon the 
frequent quarrels of the prisoner and his wife, and the 
purchase of the arsenic, the discovery of arsenic in his 
desk, and his nursing of his wife to the exclusion of 
everyone else, that a conviction seemed an assured fact. 
The last witness called for the prosecution was a medi- 
cal gentleman, by whom it was shown that arsenic was 
not only frequently administered as a medicine for 
certain diseases, but was also taken in small doses as a 
cosmetic to improve the complexion ; and that arsenic 
taken for some time in small doses may accumulate in 
the system so as to produce violent and fatal action ; 
also that if a person in the habit of taking arsenic, 
either as a medicine or cosmetic, were to die suddenly 
from any cause, arsenic would be found in the liver and 
other viscera. 

There was called for the defense a maid who had 
waited on Mrs. Mellon, but who had left her service 
some time before her death, and who was found only the 
day before the trial. This witness testified to having 
lived more than two years with Mrs. Mellon ; to the 
universal kindness and afTection of her husband ; to the 
nature of their domestic difficulties, and that the pris- 
oner was sometimes jealous and out of temper, but 
'' loved the very ground she trod upon," and that they 
always made up. She also testified that her mistress 
was in the habit of taking a white powder, not as a 
medicine, but for her complexion, and that she kept the 
powder in her writing desk. The writing desk was 
brought into court, in an inner and concealed drawer of 
which was discovered an ounce glass-stoppered bottle 
about a third fiill of white powder, which was identified 
a« the bottle from which Mrs. Mellon took her cosmetic ; 
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and a chemist pronounced it to be arsenic. Of course 
the prisoner was discharged. 

A few years ago a poor German came to New York, 
and took lodgings where he was allowed to do his cook- 
ing in the same room with the family. The husband 
and wife lived in a perpetual quarrel. One day the 
German came into the kitchen with a clasp knife and a 
pan of potatoes, and began to pare them for his dinner. 
The quarrelsome couple were in a more violent alterca- 
tion than usual; but he sat with his back towards 
them, and being ignorant of their languaige, felt in no 
danger of being involved in their disputes. But the 
woman, with a sudden and unexpected movement, 
snatched the knife from his hand and plunged it into her 
husband's heart. She had suflSdent presence of mind 
to rush into the street and scream "murder." The 
poor foreigner in the meanwhile seeing the wounded 
man reel, sprang forward to catch him in his arms, and 
drew out the knife. People from the street crowded in, 
and found him with the dying man in his arms, the 
knife in his hand, and blood upon his clothes. The 
wicked woman swore in the most positive terms that be 
had been fighting with her husband, and had stabbed 
him with that knife. The unfortunate (German knew 
too little English to understand her accusation, or to 
tell his own story. He was dragged off to prison, and 
the true state of the case was made known through an 
interpreter; but it was not believed. Circumstantial 
evidence was exceedingly strong against the accused, 
and the real criminal swore unhesitatingly that she saw 
him commit the murder. He was executed, notwith- 
standing the most persevering efforts of his counsel, 
John Anthon, Esq., whose convictions of the man's 
innocence were so painfully strong, that from that day 
he refused to have any connection with a capital case. 
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Some years a^r this tragic event the woman died, and 
on her death-bed confessed her agency in the diabolical 
transaction. 

Two old friends, John Miles and William Bidley, met 
at a public-house in Exeter, where, after drinking to- 
gether, Bidley told Miles that he must go about the 
business which brought him from home, which was to 
receive a sum of money, but made Miles promise to 
await his return. On Bidley's return they drank to- 
gether, and Bidley insisted upon Miles axx^ompanying 
him home to dinner. They dined, they drank, they 
shook hands, they repeated old stories, drank and 
shook hands again, and again, as old acquaintances in 
the lower class, after long absences, usually do ; in fine, 
they both got pretty much in liquor. The room in which 
they were seated was in the rear of and deta<;hed from 
the house, with a door that went immediately into the 
yard and had communication with the street without 
passing through the house. 

It grew late and Mrs. Bidley came into the room, and 
not seeing her husband, made inquiry after him of Miles, 
who was much intoxicated, and all that could be gotten 
out of him was that Bidley had gone into the yard and 
had not yet returned. Bidley was called and searched 
after, and not being found, after some days suspicions 
arose in the mind of Mrs. Bidley of some foul play 
against her husband on the part of Miles, which were not 
a little increased by the recollection that her husband 
had received a sum of money that day, and that Miles 
had replied to her inquiries after him in a very in- 
coherent, unintelligent manner, which at the time she 
had attributed to his being in liquor. This suspicion 
went abroad and the public came to believe that Miles 
had gone out with Bidley, robbed and murdered him, 
disposed of the body, and slid back again into the room 
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where fhey were drinking, unseen by anyone. On being 
arrested Miles gave a very unsatisfactory account of his 
parting with Ridley, which he afl3rmed was owing to his 
having been intoxicated when Ridley went out of the 
room. 

Whilst Miles was awaiting trial, a thousand reports 
were spread tending to warp the minds of the people 
against him; supernatural as well as natural reasons 
were alleged as proof of his guilt. Ridley's house was de- 
clared to be haunted ; frequent knockings were alleged to 
be heard in the dead of night; two of the lodgers avowed 
that they had seen his ghost. And to crown the whole, 
an old man, another lodger, positively affirmed that 
once at midnight his curtains flew open and the ghost 
of Ridley appeared all bloody, and with a piteous look 
and hollow voice declared that he had been murdered, 
and that Miles was the murderer. Upon the trial cir- 
cumstances upon circumstances were deposed against 
him ; and as it appeared that Miles was with Ridley the 
whole day, both before and after his receiving the 
money, and that they spent the afternoon and evening 
together alone, Miles was found guilty, notwithstanding 
his protestations of innocence, and shortly afterwards 
executed at Exeter. 

It happened that some time after, Mrs. Ridley left the 
house, and the person who succeeded her, making 
several repairs in and about the premises, in emptying 
the necessary, which was at the end of a long dark 
passage, the body of William Ridley was discovered. In 
his pockets were found twenty guineas, from which it 
was evident that he had not been murdered, as the 
robbing of him was the sole circumstance that could be 
and was ascribed to Miles for murdering Ridley. The 
truth of Miles' assertions and defense now became 
doubly evident ; for it was recollected that the floor of 
the necessary had been taken up the morning before the 
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death of Bidley, and that, on one side of the seat, a 
couple of boards had been lifted up; so that, being much 
in liquor, he must have faUen into the vault, which was 
uncommonly deep; but which unhappily was not 
adverted to at the time of his disappearance. 

Some years ago a man named Boynton had been for 
some days staying at the house of a friend on a planta- 
tion in Mississippi. One morning the master of the 
house was found murdered in a rice brake. By his side 
were Boynton's pistols, and in Boynton's hat, in the 
room where he was then sleeping, was found a paper which 
was known to have been in the pocket of the deceased a 
short time before. On this evidence Boynton was con- 
victed and executed, persisting in his innocence of the 
murder, and breaking wildly from the sheriff, when the 
hour of execution airived, proclaiming his innocence 
with an earnestness that shook the confidence of the 
bystanders in his guilt. 

Not many months after, a man, who had been prowl- 
ing around the neighborhood at the time, was arrested, 
tried and sentenced in another state for a murder subse- 
quently occurring; and when on the gallows he confessed 
he had been the perpetratiOr of the murder for which 
Boynton had suffered ; that he had taken the pistols 
from Boynton's pillow, and had in return plax^ed a 
paper from the dead man's pocket in Boynton's hat. 

In Edinburgh, some yeajrs since, Catherine Shaw 
encouraged the addresses of John Lawson. The suit 
was objected to by her father, who urged her to receive 
the addresses of one Roberteon. One evening, being 
very urgent as to Roberteon, she peremptorily refused, 
declaring that she preferred death to being Roberteon's 
wife. The father became enraged, the daughter more 
positive, so that the words ''barbarity, cruelty, and 
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death/' were frequently pronounced by the daughter. 
He locked her in the room and passed out. Many 
buildings in Edinburgh are divided into flats and floors, 
and Shaw resided in one of these flats, a partition only 
dividing his dweUing from that of one Morrison. 
Morrison had overheard the quarreli and was impressed 
with the repetition of the above words, Catherine hav- 
ing pronounced them emphatically. For some little 
time after Shaw had gone out all was quiet ; presently 
Morrison heard groans from Catherine. Alarmed he 
ran to his neighbor, who entered Morrison^s room with 
him and listened, when they not only heard groans, but 
distinctly heard Catherine murmur, '^ Cruel father, thou 
art the cause of my death ! " They at once hurried to 
Shaw's apartment, knocked, but received no answer, 
and repeated the knocks, but no response came. A 
constable was procured, and an entrance forced, when 
Catherine was found weltering in her blood, a knife by 
her side. She was alive, but unable to speak, and on 
being questioned as to owing her death to her father, 
was only able to make a motion with her head, appar- 
ently in the affirmative, and expired. At this critical 
moment Shaw entered the room ; seeing his neighbors 
and a constable in his room he appeared much dis- 
concerted, but at the sight of his daughter, turned pale, 
trembled, and was ready to sink. The first surprise 
and succeeding horror left little doubt of his guilt in the 
breasts of the beholders ; and even that little was re- 
moved when the constable discovered blood upon the 
shirt of Shaw. tJpon a preliminary hearing he was 
committed. On his trial he acknowledged having con- 
fined his daughter to prevent her intercourse with 
Lawson ; that he had frequently insisted on her marry- 
ing Bobortson ; and that he had quarreled with her on 
the subject the evening she wa49 found murdered, as the 
witness Morrison had deposed : but averred he lefb her 
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unharmed, and that the blood found on his shirt was 
there in consequence of his haying bled himself some 
days before, and the bandage becoming untied. These 
assertions did not weigh a feather with the jury in 
opposition to the strong circumstantial evidence of the 
daughter's expressions of "barbarity, cruelty, death," 
together with that apparently affirmative motion with 
her head, and of the blood so seemingly providentially 
discovered on Shaw's shirt. On these concurring dreum- 
stances Shaw was found guilty, and executed at Leith 
Walk. Was there a person in Edinburgh who believed 
the father guiltless? No, not one, notwithstanding his 
latest words, at the gallows, "I am innocent of my 
daughter's murder." A few months afterwards as a 
man, who had become the possessor of the late Shaw's 
apartments, was rummaging, by chance, in the chamber 
where Catherine died, he acddentally perceived a paper 
which had fallen into a cavity on one side of the chimney. 
It was folded as a letter, which on opening contained 
the following :—" Barbarous father, your cruelty in 
having put it out of my power ever to join my fate to 
that of the only man I could love, and tyrannically in- 
sisting upon my marrying one whom I always hated, 
has made me form a resolution to put an end to an ex* 
istence which is become a burden to me. I doubt not 
I shall find mercy in another world, for sure no benevo- 
lent Being can require that I should any longer live in 
torment to myself in this. My death I lay to your 
charge ; when you read this, consider yourself as the in- 
human wretch that plunged the murderous knife into 
the bosom of the unhappy Catherine Bhaw." 

The uncertainty of circumstantial evidence and the 
ha^KCbrd of reliance upon it in capital trials whm« cir- 
cumstantial evidence alone is rdied upon, are fully 
illustrated by a case which occurred in Harrland about 
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for(7 years ago, which created much excitement at the 
time of itB occurrence in the States of Pennsylvania and 
Maryland. The facts are as follows : 

Paul Kunkel accompanied his brother to Baltimore, 
whence the latter was to sail for the home of his nativity 
in Germany. Having seen his brother off, Mr. Kunkel 
started on foot for his home in York, carrying with him 
an old umbrella. With him was a companion who left 
him at Cockeysville, intending there to take the train 
and ride to Glen Rock, his destination, having become 
tired of footing it. Kunkel kept on his way on foot, 
and at Parkton met with a stranger with whom a con- 
versation was begun, which finally ended in an 
exchange of umbrellas, the stranger giving a much 
better one than that which he received. Together the 
two men then kept on their way until York was finally 
reached, and the stranger, who gave his name as Conrad 
Winter, persuaded Kunkel to receive him at his home. 
Wintev remained with the Kunkels for several days, and 
had with him a number of articles which he endeavored 
to give or sell to the family. He offered a pair of 
ladies' shoes in exchange for one of Kunkel's shirts, and 
the bargain being a good one, as the shoes were quite 
new, it was accepted. He offered a cap to one of the 
boys, but it being too large, was told to keep it, and also 
presented a handsome snuff-box to one of the chil- 
dren, which was likewise declined, on the plea that the 
child had no use for it. On the first morning of his 
arrival he stated that a murder had been committed in 
Maryland, and that the murderer had not been caught. 

Soon after the stranger's departure, it was learned 
that a murder had recently been committed near Park- 
ton, on the morning on which Kunkel had been seen in 
the place, and detectives, who were already on the trail, 
traced Kunkel to his home, where the umbrella and the 
pair of new shoes were identified as the property of Mreu 
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Cooper, the victim. He was at onoe arreeted and 
thrown into jail at York, where he was kept several 
months, being finally taken to Baltimore; Mrs. Eunkel, 
about that time, gave birth to a child ; Paul Kunkel, 
under the weight of trouble, became insane, or, at least, 
his reason was so unsettled that he could not give a 
lucid explanation of how the things had come into his 
possession, or firom whom he had obtained them. A 
true bill was found against him, and several trials were 
had, which resulted in his conviction and sentence to 
death : the period of his confinement in the Baltimore 
prison was about ten months, during which time every 
effort was made to establish his innocence. Persons 
fi*om York testified to his uniform good conduct, but 
the circumstantial evidence of his being in the vicinity 
at the fatal time, and the possession of the articles, was 
too grave to be overthrown. Being a Roman Catholic, 
the Bishop of Philadelphia took great interest in his 
case, visiting him in his prison at York, and, it is 
understood, in Baltimore also. Finally, about eight 
days before the time fixed for the execution, his mind 
became dear, and he was able to explain his leaving 
Baltimore with one man, and his meeting with the 
other, with whom he ^cchanged umbrellas, and de- 
scribed them both. OflScers of the law were put upon 
the track, and before long the man with whom he left 
Baltimore was found, who, strange to say, shortly 
after parting with Kunkel, had met with Winter, and 
had seen the umbrella, shoes and other articles. Win- 
ter's appearance was described, tallying with that 
given by Kunkel, and once more the oflScers were suc- 
cessful in their search, Winter betraying himself by 
one of those slight actions which so often led to the 
arrest of criminals when they feel the safest. 

During all this time Winter, who was a bladismith, 
had kept in his possession the stolen snufT-box,. and on^ 
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day, while at work at Ashland, pulled it from his pocket 
and handed it to a fellow-workman, who wished a pinch 
of its contents. This workman discovered what the 
murderer never had, that the name of Mrs. Cooper was 
en^aved upon a silver plate within the box. Being 
familiar with the incident, he at once informed an ofS- 
cer, who made the arrest, and upon trial Winter was 
convicted and condemned. Paul Kunkel was saved. 

Upon the scaffold Conrad Winter confessed his guilty 
stating that when young he had been bound to a Mrs. 
Goodwin, residing near Parkton, who had compelled 
him to steal sheep for her benefit. On one of his expe- 
ditions he wa.s captured and sent to the penitentiary 
for his offense, and while there swore revenge upon his 
mistress when he should be released. On the evening of 
the murder he was walking along the road, when before 
him he saw a woman whom he took to be Mrs. Good- 
win. Seizing a stone, a heavy blow crushed her skull 
and she feU dead. Upon turning her over and seeing 
her face, he found that he had killed the wrong woman, 
it being Mrs. Cooper. Drawing her to a fence comer he 
covered her with brush, took possession of the shoes she 
had just purchased from the store, with the other arti- 
cles, and made his escape, meeting with Eunkel and 
caused suspicion to be caat upon him as stated. 

One of the most remarkable cases of conviction upon 
circumstantial evidence that has occurred in this 
country, is that of one Ratzky, who was tried and 
convicted in 1863, at the Oyer and Teiminer in Brook- 
lyn, N. Y. The case is known as the ^^ Diamond Mur- 
der," and the circumstances of the case were, in brief, a.s 
follows : 

Ratzky boarded at a house in Carrol street in said 
city, where one Fellner also boarded, who had a short 
time before come from Mentz^ Oermanv. Fellner was 

9Q 
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about fifty years of age, had been a large dealer in dia- 
monds in his native place, but, as shown, he had for 
certain causes absconded and fled to this country. On 
his passage over he became enamored of one Miss 
Pflum, who was in company with her sister, a Mrs. 
Marks. On his trip over his gallantry and attentions 
gained for him, from the passengers, the appellation of 
"Don Juan," and Miss Pflum that of "Zerlina." 
Arriving at New York the two ladies engaged rooms 
at a house in East Broadway, and it was shown on the 
trial that their characters were not the most exem- 
plary. On Friday morning, a few days after Fellner 
had commenced to board on Carrol street, Batzky 
and he went to New York together. Fellner never 
returned lo the house. His body was found washed 
ashore at Applegate Landing, near Middletown, N. J., 
four days after. On examination of the body it was 
found that the deceased had heen murdered, there being 
twenty-one wounds on his breast. The body was 
identified by one Mrs. Schwenzer, who boarded in the 
same house where Ratzky and Fellner had boarded. 

Batzky fled under an assumed name, but was 
arrested in St. Louis, and finally brought to trial. His 
story of the affair is, in short, that, on the evening of 
the morning when he went to New York with Fellner, 
they called at the house where Mrs. Marks and Miss 
Pflum were. That Fellner and Miss Pflum were 
engaged in conversation for an hour, and that during 
the evening Fellner gave him a gold watch, which Miss 
Pflum, handed him from a jewel case belonging to Fellner. 
It was a little after eight o'clock that evening when 
Batzky informed FeUner that it was about time for them 
to go home. That he urged Fellner several times to go, 
but he and Miss Pflum were engaged in a lively conversa- 
tion, and that at last upon further urging, Fellner rose 
to go, kissed Miss Pflum with ereat nonchalance Vfai« 
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those prefienti telling her that to-morrow he should 
leave for Chicago^ and desiring her to answer his first 
letter from there. He embraced Ifis^ Pflum, at the 
same time whispering something in her ear. They then 
left. Arriving at the ferry, no boat was in, and they 
sat down on the cross-beam of the ferry-dock. That 
Fellner took off his hat and wiped the perspiration 
from his forehead, at the same time handing his cane to 
Batzky. When the boat came they went on board, he, 
Ratzky, still retaining the cane. In a moment or two 
Fellner rose from his seat and walked up and down the 
cabin once or twice, then went on deck, as Batzky sup- 
posed, for the purpose of breathing the cool air. That 
the boat shortly after started, and if Ratzky's story be 
true, he never after saw Fellner alive. That he waited 
for him to come off the boat when it reached the Brook- 
lyn side, but not seeing him, asked the ferry-master if 
he had seen a man pass answering to the description 
given. That he called out the name of Fellner at the 
top of his voice in order to find him, but concluded that 
he had gone home. 

If his story had been confirmed Batzky would doubt- 
less have been acquitted. 

It appeared on the trial that when the body was 
found, Mrs. Schwenzer proposed to go and see it, when 
Batzky endeavored to dissuade her from doing so. 
She visited Mrs. Marks, at Batzky's request, who 
b^ged her not to say anything about the matter, 
giving her at the same time a sum of money to secure 
her silence. Batzky soon after left the city. Fellner's 
body being identified, Mrs. Marks and Miss Pflum were 
arrested on suspicion as being particepe criminis. Miss 
Pflum committed suicide by hanging herself in the cell 
of a New York station house a few days after her arrest. 

On the trial the prosecution argued on the theory 
thf^t Fellner and Batzky crossed on the Hamilton Ave- 
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nue ferry-boat to Brooklyn; that Ratzky induced 
Fellner to go to the clab house, which stands near the 
water at the foot of Court street, in order to get 
drinks; that they had been there before, and that 
Ratzky, having got him there, he inflicted the stabs 
and dragged him to the water's edge or into the water, 
and from that point Fellner's body floated into the 
bay and finally was thrown ashore four days after off 
the Jersey side. 

It was shown that Ratzky reached home the night in 
question at 10 o'clock, that he was heated when he got 
home, and had Fellner's cane and a parcel belonging to 
him in his possession ; that he inquired if Fellner had 
come, and on being answered in the negative, he told 
the story as above. To some in the house he said that 
Fellner had gone to Chicago. 

The prosecution argued that Ratzky was the last 
person with Fellner; that he knew he had wealth— a 
motive for murder ; that Fellner's disappearance on the 
ferry-boat was wholly irreconcilable with Ratzky 's sub- 
sequent conduct. If he had mentioned the fact to the 
ferryman that he had missed Fellner on the boat, why 
is not the ferryman produced ? If Ratzky did not know 
that Fellner had been made away with, would he have 
had his trunk broken open next morning and taken his 
clothes, while making no eflFort to avoid the risk he ran 
in case of Fellner's return? Do honest men break into 
trunks, tell conflicting stories, try to keep dead bodies 
from being identifled, run away, assume disguises, and 
change their name? 

The prosecution examined witnesses on the stand, 
who swore that under a conjunction of favorable cir- 
cumstances a body thrown into the water on Brooklyn 
side might float to Jersey shore. But four days hcid 
elapsed since the night on which the murder was com* 
mitted, according to the prosecution^ until the body* 
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Was found. It wafi not decomposed when found ; on the 
contrary, the blood came from the rounds when 
probed. It is generally known that a dead body will 
sink when thrown into the water, and will not rise until 
decomposition setA in and gases are generated to float 
it to the surface. The theory is, that it could not have 
floated, and if not, it was impossible that it could 
have been carried by the tide from Brooklyn to the 
Jersey shore. 

No witnesses were called in behalf of Ratzky , and the 
jury, after a consultation of fifteen minutes, returned a 
verdict of guilty. 

During the war of the rebellion a case occurred in 
Pennsylvania which is quite as remarkable a.s any of 
the cases referred to, where innocent men have been 
wrongfully convicted upon circumstantial evidence. It 
is given here as an example of the unreliability of the 
direct and positive testimony of eye-witnesses, who tell 
what they believe to be the truth. The fa^ts are as 
follows : 

One winter evening about eight o'clock, in the early 

days of the war, in the quiet little town of , while 

patroling the streets to pick up stragglers from the 
camp on the outskirts of the town. Corporal Julius Fry 
W8LS shot and kiUed by one of three men of bad charac- 
ter, who were in company and upon terms of open 
enmity with the soldier. The men were arrested, com- 
mitted to prison and brought to trial at the next term 
of the court. Two of them were gamblers and despera- 
does, and supposed to have more than once had their 
hands stained with human blood. The third, whom I 
shall call Short, though bearing an unenviable reputa- 
tion, was regarded as one unlikely to slay a fellow man, 
except under compulsion of circumstances. On account 
of the character of the men and the trouble they had 
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already brongbt upon quiet, law-abiding dtixensy fhe 
sentiment of the whole community was against them. 

In order to clearly understand the force of the testi- 
mony given upon the trial, and the subsequent result, it 
is important to bear in mind the physical peculiarities^ 
dress and general appearance of each of the three pris- 
oners. 

Short was a small man of not more than five feet six 
inches in height, slender, weighing one huudred and 
thirty pounds, with bright, flery-red hair and side whis- 
kers, and at the time of the murder wore a white felt hat 
and an old light-blue army overcoat. 

Ryan was fuUy six feet in height, of robust frame, 
with black hair and mustache, dressed in dark dothes, 
and wore a black Derby hat. 

Orey was a heavy broSid-shouldered man, of medium 
height, weighing fully two hundred pounds, with a foil 
black beard, reaching nearly to his waist. But as the 
evidence subsequently showed that he had not fired the 
shots, it is unnecessary to describe his appearance 
more minutely. 

Certainly it is diflScult to imagine two men more unlike 
than Short and Byan, or less liable to be mistaken for 
each other by strangers, much less by acquaintances. 
There was no possibility here for a case of mistaken 
identity. 

Short and Ryan were tried together with their own 
consent, Orey having asked for and obtained a separate 
trial, and each was defended by separate counsel. 

After the preliminary proof relating to the post-mor- 
tem examination, the cause of death and the identifica- 
tion of the deceased as tlie person named in the indict- 
ment, the commonwealth called as its first witness a 
woman, Mary Bowen. She bore a bad reputation for 
chastity, but nobody questioned her integrity or her 
purpose to tell, reluctantlyr^ it is true, the whole tcutlu 
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The prifloners were her friends, and were constant visit- 
ors at the drinking saloon of which she was propria 
tress. She was a woman of powerful physique, almost 
masculine frame, great force of character and more than 
ordinary intelligence. 

From her testimony it appeared that a colored 
woman with whom she had some dispute had hit her on 
the head with a stone and ran, and the three prisoners 
coming up at that moment, started with her up the 
street in pursuit of the fugitive. Although the night 
was dark there was no snow on the ground, and the 
gas lamp near by gave suflSdent light to enable One 
to recognize a person with ease some feet away. After 
running about one hundred yards the pursuer came to 
the comer of an aJley and stopped under the gas lamp, 
being challenged by the deceased, who was in uniform, in 
company with one of his squad. She swore that when 
the corporal called ''halt," Short, whom she had 
known intimately for years, replied, ''Go to h— I," and 
while standing at her side, so that their elbows were 
touching, both being immediately under the gas light, 
he pulled out a pistol, pointed it at the deceased, who 
was four or five feet away from him, and fired, and then 
ran down the alley, the deceased pursuing him. She 
heard four or five more shots fired, and immediately the 
deceased returned, wounded, and Short disappeared. 
While the shots were being fired, she saw both Ryan and 
Orey standing at the comer some feet away from her, 
and after that they separated and she went home. 
It was also proved that this alley waa bounded on 
either side by high fences, difficult to climb, and led 
down to a stream of water about fifty feet wide and 
three or four feet deep. No traces of footsteps were 
found in the snow except those of one man leading 
down to this stream, and it was evident that the 
person who had fired had not climbed either fence, but 



8ia BEFORE TRUL. 

had waded through the stream and disappeared on 
the other side. 

The next witness was the soldier who stood close 
by the deceased when the first shot was flred^ and who^ 
not knowing either of the prisoners, described the per- 
son who had fired and ran down the alley as the man 
with red hair and side whiskers, dressed in a light-blue 
army overcoat and white soft hat, and upon being 
directed to look at the three prisoners, identified Short 
as the man whom he had seen do the shooting. 

The testimony of these witnesses was in no way 
shaken by cross-examination. 

Then the sworn ante-mortem statement of the 
deceased, taken by a magistrate, was read to the jury. 
He said that he had known Short personally for some 
time, but had never had any difficulty with him. He 
fully identified him as the man who fired the first shot 
and then ran down the alley, firing one shot after 
another until he fired the last and fatal shot almost in 
the fooe of the deceased. He also fully described the 
clothing worn by Short, as it had been described by the 
other witnesses. 

These were all the witnesses to the occurrence, except 
the prisoners themselves, and they could not be heard. 
The case against Short seemed to be as conclusively 
made out as though a score of witnesses had sworn 
they had seen him do the shooting. Neither the judge, 
jury, nor the spectators entertained the slightest doubt 
of his guilt, and when the commonwealth, at this point, 
dosed its case, it seemed as though the fatal rope was 
already around his neck and his escape impossible. 

Ryan heaved a sigh of relief, which vfas audibb 
throughout the whole court room, for he was safe; there 
was not one word of testimony against him, nor any 
drcumstanoes tending to show any previous arrange* 
ment or concert of action between him and Short. 
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After a whispered consultation between the counsel 
for the defense, one of them rose and moved the court to 
direct the jury to forthwith return a verdict of **not 
guilty" as to Ryan, in order that he might be called as 
a witness for the other prisoner. This was resisted by 
the district attorney, and, after lengthy and elaborate 
arguments, the court decided that it was bound to 
grant the motion, and, accordingly, Ryan was declared 
**not guilty," and the verdict recorded. 

Then came a scene as dramatic to those present as 
anything ever witnessed on the stage. Without any 
opening speech by Short's counsel, Ryan, in obedience 
to a nod from his attorney , stepped out of the prisoner's 
dock and into the witness-box, looked around the court 
room, took up the Bible, and was sworn to tell '^the 
truth, the whole truth, and nothing but the truth." 
Every head was bent forward, every ear was on the 
alert, every eye fixed on the witness-HSomething start- 
ling was expected. Would he attempt to show that Short 
did the shooting in self-defense? That seemed the 
only thing possible. But how could he be believed in 
the face of the positive testimony of three witnesses, two 
of them living, in the court room, one of them dead- 
murdered ? 

Ryan stood for a moment looking down, and then, 
slowly lifting his eyes to the bench, in a silence in which 
tlie falling of a feather might have been heard, he said : 

'' May I ask the court a question? 

The venerable judge, evidently surprised at being 
interrogated, looked at him and said: "Certainly, sir." 

"I understand that I am acquitted," said Ryan, 
pausing a moment and then continuing: "I want to 
know whether anything I may say now can ever be used 
against me in any way." 

What did he mean? What need for that question? 
Everyone looked at his neighbor inquiringly. 
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The fluBhed face of the judge showed that he at least 
understood that it meant to attempt to swear his guilty 
companion out of the hangman's grasp. Then in atone 
of unmistakable indignation came the answer : ''I am 
sorry to say, sir, that nothing that you say now can be 
used against you ; that is on triaJ for murder. You have 
been acquitted." 

Byan's face grew pale and then red, and he said 
slowly and distinctly: 

''It was I who fired all the shots— not Short." 

Most of the fiELces in the court room wore looks of 
incredulity, some of indignation, at the hardened wick- 
edness of the man who had just been declared innocent, 
and who, by his own statement, was guilty of murder if 
he was not guilty of perjury. 

But quietly and calmly, without a tremor, as coolly 
as though he was describing some trivial occurrence 
which he had casually witnessed, Ryan went on, step by 
step, detailing all that had occurred, and when he had 
finished his story there was probably not a person pres- 
ent who was not fully convinced, not only that Ryan 
told the simple truth, but also that he had himself fired 
the fatal shot in self-defense, or at least under such 
circumstances as would have led any jury to acquit him. 

He detailed how he had fired the first shot from a 
small single-barreled pistol, in the air, without any pur- 
pose except to give his challenger a scaj^, and then ran 
down the alley ; and, upon being closely pursued by the 
deceased, with saber drawn and raised to strike, he was 
compelled to pull out a revolver and fire several shots 
toward his pursuer, who was rapidly gaining on him, to 
keep him bcbck ; and that, when he had but one shot left, 
he stumbled over a large stone and fell on his knees,and 
at this moment the deceased struck at him with the 
saber, cutting him slightly on the cheek, and, being thus 
pressed, he aimed and fired the last shot, which subse- 
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quently proved fatal. He further told how, upon recov- 
ering his feet, he ran, waded through the stream, and 
finding that he had lost his hat when he feU, retraced 
his steps, recroBsed the stream, found his hat, and 
then went to a hotel, where he was seen by several wit-^ 
nessesto dry his clotiiing. His manner, his bearing, and 
the story itself, convinced his hearers tiiat he was telling 
the truth. 

But so that nothing might be wanting, if any doubt 
remained in the minds of the judge or jury, witnesses of 
undoubted veracity were called, who corroborated him 
as to the condition of his dothing and the cut on his 
cheek within fifteen minutes after the occurrence. 
Beades it was shown that, although the man who had 
fired had waded through the stream. Short's clothing 
was perfectly dry. 

It is unnecessary to say that Short was promptly 
acquitted and warmly congratulated on one of the nar- 
rowest escapes ever made by any man in a court room. 
Nothing could have saved him had the court refused to 
direct the acquittal of Ryan and to aUow him to testify. 

The deceased corporal, the soldier and Mary Bowen 
were mistarken. That was all there was about it. 

So much for the occasional unreliability of the direct 
testimony of honest eyewitnesses. 

And, so much, also, for pving the accused an oppor- 
tunity to be heard on the witness-stand, the denial of 
which by the law is one of the relics of barbarism which 
still disgraces its administration in some States at this 
late day. 

It is related that on the first floor of a large hotel in 
the Rue Royale at Paris, resided the Count and Count- 
ess de Montgomery, persons of rank who possessed 
considerable property and maintained a numerous 
**"^Vaiue of attf^ants and an almoner, who formed x^fixt 



316 BEFORE TRIAL. 

of their eetabliBbment. On the third floor of the samo 
hotel resided Sieur d'Anglade with his lady in a style 
of considerable respectability. The two families lived 
on the most amicable terms. On one occasion the 
C!ount and Conntess invited their neighbors to accom- 
pany them on a visit to one of their country seats. 
The invitation was at first accepted, but subsequently, 
for some unexplained reason, declined, when the Count 
and Countess were just on the eve of their departure. 
Many of their numerous suite accompanied the family, 
and among these was their priest-almoner, Francis 
Qagnard. 

From some presentiment, it was said, pressing on 
the mind of the Count, they returned to Paris the day 
before they were expected, and in the evening they 
received a visit from the d'Anglades. On the following 
day the unwelcome .discovery was made that the 
Count's strong box had been opened by a false key, and 
completely plundered. Its contents were thirteen small 
sacks with a thousand silver livres in each. In addi- 
tion to these were near twelve thousand livres in gold, 
some double pistoles, a hundred louis d'or, of a new 
coinage called an cordon, and a pearl necklace worth 
four thousand livres. The whole had vanished. 

The lieutenant of police, having been consulted, at 
once pronounced the crime to have been perpetrated 
by someone within the house, and seems to have con- 
ceived and manifested a violent prejudice against the 
d'Anglade family. On observing this they immedi- 
ately demanded that their apartments should be 
examined, and a strict search wa^ made, their very 
beds being ripped up, but nothing whatever was found 
to implicate anyone on the floors which they 
inhabited. In an attic, however, which had been used 
as a kind of lumber room, there were discovered, in an 
old trunk flUed with parchments and rtibbish, seventy 
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louis d'or au cordon, wrapped up in a paper on which a 
genealogical table was printed, both of which Mont- 
gomery claimed, although the coin had no peculiar 
mark, and was in general circulation. From this 
moment the suBpicions entertained by the lieutenant 
were adopted by the Count. He loudly avouched th^ 
honesty of all his servants, and invidiously averted to 
the thefb of a piece of plate from the Sieur Grimandet, a 
former tenant, the d'Anglades at the same time hving 
in the hotel. These suspicions were strengthened by 
the fact that it was known that d'Anglade had expen- 
sive habits, and that on their desiring him to count 
the coin, he was observed to tremble. His trembling 
was the agitation of innocence under an accusation 
false but plausible. After this the small room in which 
the almoner, a page, and a valet de chambre slept, was 
subjected to a close search, and here, in a recess in the 
wall, were found five sacks containing a thousand livres 
each, and a sixth from which two hundred had been 
extracted. The d'Anglades were committed to prison, 
and it seems, by the law of France, the prejudiced police 
lieutenant who committed them was the judge by 
whom they were to be tried. D'Anglade appealed to 
the parliament against this foul prejudgment, but he 
appealed in vain. It would appear that Count Mont- 
gomery had his misgivings, for he ordered his almoner, 
the priest Gagnard, to say a solemn mass at the church 
of Saint Esprit for the detection of the culprits; and 
accordingly the ^'holy man" so fervently implored the 
aid of the Divine Being that the prosecutor's consdenoe 
was at rest. The almoner was examined as a witness 
at the trial, though what was the nature of his evidence 
does not appear ; whatever it may have been, satisfiac- 
tory proofs were wanting to inculpate the accused. 
The public eye was upon the judge, and, without plausi- 
ble proofs evenaprejudioedjudg^ shrank frompronouoc- 
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ing judgment. But he had an alternative, which at that 
time was unhappily legal. What the witnesses fiuled 
in proving, the torture might goad the accused to con- 
fess; they therefore put d'Anglade to the question, 
ordinary and extraordinary ; they tormented him even 
to the verge of death, and then, covered over with wounds, 
his back dislocated, his whole frame shattered, all in 
ruins save a noble nature, they bore him back to prison 
beseeching God to manifest his innocence, and to 
pardon his inhuman persecutors and his inexorable 
judge. 

Although they failed to prove his guilt, they sen- 
tenced him to restore the amount which had been 
stolen, and to serve for nine years chained as a galley- 
dave. From this last degradation he was saved by 
death, for he sank in his dungeon at Marseilles, having 
received the sacraments. His poor widow and orphan, 
stripped of everything, even of the bed on which they 
lay, were banished from Paris and its precincts, and 
cast upon the world, forsaken and heartbroken. 

After the death of d'Anglade and the utter desola- 
tion of his family, their innocence was clearly demon- 
strated. Inquiry was instituted in consequence of 
some letters which, at first anonymous, appear to have 
been written by an Abbe de Fontpierre, and the truth 
was brought to light. This son of the church and 
expounder of doctrine was a member of a thieves' 
society, and, as such, an associate of one Belestre, who 
was the principal in the crime. What motive impelled 
Fontpierre to write letters,— whether it was some quar- 
rel with Belestre, or remorse at the fate of d'Anglade, — 
does not appear. Belestre could not have accom^ 
plished the crime without assistance, and such was 
afforded him by Francis Gagnard, the inmate of Mont- 
gomery's house, and his trusted almoner, the reverend 
divine who actoaflT celebrated the siK^red ceremony at 
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Saint Esprit for the diacovery of the criminals. 
Gagnard and Belestre were both natives of the town 
of Mons, and had been associated from infancy. The 
former was the son of a jailer; he had journeyed to 
Paris as an adyenturer, and was eking out a mere 
subsistence by saying masses at Saint Esprit, when 
Montgomery admitted him to his establishment. The 
return he made was the furnishing his accomplice 
Belestre with wax impressions of all the keys he found 
there. It turned out that Belestre was a still greater 
villain than himselfi having been in the army, from 
which he deserted after murdering his sergeant, and 
afterwards prowling about the dens of PariSi alter- 
nately a gambler, a beggar and a bully. 

Qagnard left the service of Montgomery after the 
conviction of d'An^ade, and following his criminal 
bent, soon found himself in prison, and, strangely 
enough, in the same cdl with Belestre, arrested about 
the same time on a different charge. In the meantime, 
the contents of the anonymous letters having much 
impressed the authorities, it occurred to them to inter- 
rogate the Count's late almoner and his fellow-prisoner 
as to the robbery in the Bue Boyale. They were first 
examined apart, and an immediate prosecution was the 
result. The Abbe de Fontpierre gave most important 
evidence. Among other things he deposed, that being 
in a room adjoining one in which the accused was hold- 
ing a revel, he heard Belestre say, '^ Come, my friend, 
let us drink and be merry, while d'Anglade is at the 
galleys." "Poor man," answered the almoner, "I 
can't help being sorry for him ; he is a good sort Of a 
man, and was always obliging to me." "Sorry I" 
said the other with a laugh, "sorry for the man who 
has saved us from suspicion and made our fortune I " 

A woman named De la Comble deposed that 
Belestre frequentiy showed her a beautiful pearl neck- 
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lace, which he said he had won at play. Upon Belestre 
there was a gazette of Holland, in which, after reference 
to the d'Anglade case, there was a positive statement 
that the men who were really guilty of that robbery 
had been since executed at Orleans for another crime. 
Of this it W€bs supposed he had himself procured the 
insertion in order to lull inquiry. Unfortunately, how- 
ever, for him and his confederate, there was also found 
on him a document, in Gagnard's writing, alluding to 
the anonymous letters, and advising him by some 
means or other to quiet or to rid himselfof the Abbe de 
Fontpierre. 

In addition to this, it was shown that Gagnard, who 
on entering the Count's service was almost destitute, 
and who could have saved but little from his salary, 
had on leaving it a profusion of money, which he lav- 
ished in feasting and debauchery. Beleetre, also, was 
proved at the same period to have purchased an estate 
at Mons, where his father was a humble tanner. 
Madame d'Anglade completely cleared up the paltry 
suspicions by which her husband had been sacrificed; 
but it is needless to detail the particulars of the excul- 
pation, as th^ criminals made a fiill confession of their 
guilt. Indeed, Gagnard went farther, and declared 
that, had he been closely interrogated during the first 
inquiry, such was his confusion, he must have admitted 
everything. But the mind of the judge was all intent 
on vindicating the prejudices in which he never should 
have indulged. 

The case of Bichard Bracewell is one of the most 
peculiar and interesting on record. The facts were as 
follows: John Smith, a bachelor miller of Yorkshire, 
had accumulated considerable property. He was a man 
very illiterate, of average honesty, not ill disposed, but 
wholly devoted to worldly gain. He lived in a houee 
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close behind his mill, on the bank of the river, which 
flowed at the foot of the hill, upon which a neighboring 
town was built. On one side of the stream there were 
no other houses, but within a stone's throw of the mill, 
on the side of the river near the town, there was a col- 
lection of cottages, known by the name of Fording- 
place, and noted as a resort for vagabonds. Half a 
mile further up the river there was a respectable house, 
inhabited by Stephen Bracewell, a lawyer, and his only 
son Bichard, who belonged to the same profession. 

The miller's household was presided over by Mar- 
garet, his niece, who was a sensible, thorough, and well- 
domesticated young woman, the only relative of whom 
the old man took any notice, and who made herself in- 
dispensable to the miller's comfort by her good man- 
agement of his household. There was only one point of 
disagreement between the miller and his niece, and this 
was the encouragement which she gave to the addresses 
of Bichard Bracewell, who, though ayoung man of good 
character, had no great worldly prospects ; besides, in 
some business which they had transacted together, 
''Old Johnny," as the miller was generally known, had 
quarreled with Stephen Bracewell; this, added to his 
dislike of losing a good housekeeper, made the miller 
violently opposed to the proposed match, and he never 
failed to show a discontented aspect when Richard 
visited the mill. Young Bracewell also had a rival can- 
didate for Margaret's hand, in a man of very singular 
character ; this was a woolen weaver, named Singleton, 
residing at Fording-place, who had acquired more 
knowledge than his neighbors, and whose hopeless 
passion for Margaret had impaired his intellect. He 
incited the curiosity of his neighbors by the accounts of 
his visions, which he committed to paper, and in which 
Margaret often, much to her own discomfort, played 
the most prominent part. Though certainly crazy, he 
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was frequently consulted as a medical adviser by his 
ignorant neighbors^ and even by people who came from 
a distance; for he was deep in all the mysteries of an old 
herbal, which told wondrous taJes of the starry in* 
fluences of Mans, Jupiter and Saturn, and of the other 
planets upon medical plants. 

At Fording-place there was a miserable old house, 
notorious throughout the neighborhood as the resort 
of a gang of very disorderly characters. An old woman 
of a most unfavorable aspect, with her daughter, Nell, 
were its tenants, and sheltered a party of vagabonds, 
of whom the two most notorious were known by the 
name of Will and Ned Crooks. A frequent visitor to 
this infamous abode was a young man. Will Naylor, of 
most dissolute character, whose relatives kept a public- 
house in the town. He had some property which he 
consumed among the basest of companions in the 
practice of the lowest debauchery. 

Old John, the miUer, had frequently had serious dis- 
putes with the inmates of Nell Crooks' establishment, 
on account of their predatory inroads upon his prop- 
erty, and he had threatened a prosecution against the 
Crooks brothers for stealing his poultry. One day, 
young Nell made her appearance at the mill and urged, 
in behalf of her friends, that Margaret would persuade 
the "auld fellow" not to proceed with. the prosecu- 
tion. Margaret refused to interfere in the business, say- 
ing that her uncle's patience was quite worn out by the 
numerous depi*edations made upon his property. After 
trying in vain the force of a climax of entreaties, Nell 
had recourse to abusive and threatening speeches. 

In the evening of that day, Marg€u*et and her uncle 
went out to transax^t some little business with a man 
who rented a small piece of land belonging to the miller, 
which was situated in the fields about half a mile distant 
from the mill. The path to it led along the wU-stre9<ia 
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OB far as the little copse where the stream joined its 
parent river, from which it had been separated awhile 
that it might turn Old Johnny's wheel. At the farmer's 
honse Old Johnny drank rather more than his nsnal 
quantity of good old ale during his talk and transaction 
of his business. On leaving the house he refused the 
proffered assistance of Margaret's arm. The night was 
misty, and Margaret frequently lost sight of her uncle's 
figure as he walked a few yards in advance ; but he now 
and then made known his presence by breaking forth in 
some half-tipsy ejaculations. Onnearing home Margaret 
lost all sight of her uncle, and on reaching the house at 
half-past nine o'clock, immediately inquired of the 
servant maid if her unde had not just entered the 
house, to which the housekeeper replied in the negative, 
but added that a young man had shortly before crossed 
the mill-stream and gone over the ford. Margaret ex* 
pressed some surprise, but said that her uncle must be 
somewhere about the premises and would soon be 
coming in. In half an hour Bichard Braoewell's foot- 
steps were heard upon the porch, and shortly afterwards 
the maid-servant left the house, professing to feel great 
anxiety on account of her master's non-appearance, and 
did not return again until Richard Bracewell had de- 
parted. When she came, Mctrgaret asked her whether 
she had seen her uncle, to which she replied she had not. 

'' Then have you seen Master Richard Bracewell? " 

^^No," said Susan. 

^'Strange I" exclaimed Margaret; "for he has just 
left the house to search for my unde." 

"Then he has not crossed the ford," said Susan, "for 
I have only just now come over." 

" What should you be doing on the other side of the 
river? " said Margaret. 

" Why looking for my master, to be sure," replied the 
girl. 
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"Why should you fhink he had crossed the ford?" 
asked Margaret. 

" Nay, gradoTis Heaven only knows where he is 1 '' 
said the girl with a confused look. 

For three days no tidings were heard either of the 
dissolute Will Naylor or of the old miller ; and all the 
neighborhood was fiill of excitement about this mys- 
terious disappearance; this excitement was increased 
when it was discovered that Will Crooks was also 
missing. On the evening of the third day the whole 
neighborhood was amazed by a singular incident. 

Jonas Singleton, the crazy weaver, was in the habit 
of walking into the fields over the ford, either for the 
purpose of seeing "visions," as he called his hallucina- 
tions, or for collecting medical herbs. He frequently 
returned from some of these rambles with a long story 
6f some vision he had seen in the fields, in which realities 
and strange fancies were most curiously intermingled. 
He generally prefaced these visions with a statement of 
the exact spot on which he had stood and the exact 
quarter toward which his face was turned. Thus he 
began: "Standing in the west comer of the miller's 
field, near the copse (where the Cuckoo-pint flourishes), 
moon in her first quarter— hazy weather— fisice south-* 
southwest— I saw," etc. These visions were written 
down with great solemnity and were seldom communi- 
cated in any other way than by writing. The whole 
neighborhood was so accustomed to his marvelous 
stories that if he had reported the discovery of a chest 
of gold in the field, nobody would have gone to look 
for it. But on the evening of the third day, after the 
miller's disappearance, he returned from his usual ramble 
with an altered demeanor, excited and perturbed, so 
that he could hardly speak articulately. He seemed to 
have made some discovery, which urged him to speak, 
and when his strancDe conduct had excited the curiositv 



CmCVMSTANTlAL EVIDENCE. dd5 

of some neighbors, who gathered around him, he burst 
forth with a revelation which astonished all persons 
present. He said : '^ In the comer of the miller's field Just 
where the mill-stream flows by the copse, there lies in the 
water the body of old John Smith ; why he lies there 
Mistress Margaret must tell ; or perhaps Bichard Brace- 
well may be able to give some information upon it, as 
he is a lawyer." Several of the hearers ran inmiediately 
to the place specified, and there in the mill-stream, 
darkly shaded by over-hanging boughs, lay the swollen 
corpse of the miller. The face was livid and there were 
marks of bruises upon the temples. The magistrate 
issued orders that the body should be conveyed to a 
room beneath the town hall. The coroner's inquest sat 
upon the corpse the next day and returned a verdict of 
''found in the mill-stream at the foot of the miller's field ; 
but how the deceased came there the jury cannot say." 

Great excitement prevailed throughout the neighbor- 
hood because of the continued absence of Bichard Brace- 
well, Will Crooks and Will Naylor. The "visions" of 
Singleton and the insinuations of Nell worked up the 
people to such a fury against Bichard Bracewell and 
Margaret that the latter was no longer safe in the mill, 
and accordingly Mr. Bracewell, the elder, gave her 
shelter in his house. 

The fourteenth day of November, Bidiard Bracewell 
returned to his father's house, late in the evening, wet 
and weary. When this became known, and it was also 
circulated by the zealous Susan that Mr. Bracewell had 
ransacked all the chests and drawers at the mill, and 
that Margaret had taken ?rith her several valuable 
articles, public indignation knew no bounds. The 
following day Will Crooks reappeared at the house of 
old Nell, and his first question was whether Mr. Brace- 
well had returned, which was answered by the entrance 
of the person in question, attended by his tather. 
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" Now, Will Crookfl." said young Braoewell, " 1 wish to 
ask you, for the last time, if you can tell me anything 
ofNaylor?" 

Crooks refused to utter a word respecting Naylor, 
and told Bracewell to look to his own business, which 
was "ugly enough." Further altercation was prevented 
by the qntranee of the ofllcers of justice, who appre- 
hended aJl the parties present, on suspicion of having 
been concerned in the death of John Smith, and the dis- 
appearance of Will Naylor. 

On the morning of the same day, young Nell had rep- 
resented to the magistrate that on the evening of the 
mysterious disappearance, young Bracewell had been 
drinking with WiU Crooks at the Black Dog, and that 
both left the house together about half-past eight 
o'clock. She also reported all that Susan had told her 
of the conduct of her mistress on that fatal evening. 
On this ground a warrant had been issued for the 
apprehension of the two Bracewells, Margaret and Will 
Crooks. An examination was had on the next day, and 
Bracewell, the elder, was liberated on bail on account of 
a statement of his housekeeper, which asserted an alibi ; 
the others were committed to prison to await trial. 
Shortly afterwards, Nell Crooks and the old mistress of 
the establishment, at Fording-place, were arrested on 
suspicion, and, together with the other prisoners, were 
removed to York Castle, and pla.ced in separate cells. 
The g^and jury found true bills against Bichard Brace- 
well, junior, Margaret, Susan and Will Crooks, for hav- 
ing been concerned in the death of John Smith. 

The prisoners all pleaded not guilty and a trial was 
had, in which the followingevidence was introduced. The 
first witness called was Susan Holmes, formerly a 
servant at the mill, who testified as follows : 

"I lived, for a year and a month, servant under 
Margaret Smith at the mill. I was fi^nerally on ^cood 
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terms with my mistress. I believe she has a hot temper, 
and does not like to be contradicted. I believe there 
was unpleasantness between master and mistress about 
Bichard Bracewell. It had been getting worse, I think, 
a little before master disappeared. I was in the house 
all the time while master and mistress went to Robert 
Wilkinson^s. Mistress came in about half-past nine. It 
was later than I expected. She looked rather warm, as 
I should say. I don't think her face is easily colored by 
a little walking or any sort of work. She asked me if 
master had come in— did not seem much surprised when 
I told her 'no.' She opened the door for Richard. She 
had not been in the house five minutes when he came in. 
He looked flushed— not very much in liquor, I should 
say. He could walk steadily. I had seen a man cross 
the plank over the mill-btream just before mistress came 
in. You can see the plank from the kitchen window. I 
am sure it was not master. It was a misty night, 
but I could see his figure, and by his walking quickly I 
judged it was a young man. I cannot say it was 
Richard Bracewell." On cross examination, she said: 
/' I went out soon after Richard Bracewell came in. I 
called at Nell Crooks' ; I had been there before. Edward 
Crooks never paid me particular attention. Young Ndl 
was at home, and I taJked with her awhile. When I 
returned I did not see Bracewell. I have been to N^ 
Crooks' several times since then." 

The next witness called was Thomas Batters, the 
landlord of the Black Dog, who said : " The prisoners, 
Richard Bracewell and William Crooks, were at my 
house on the evening of the 7th of November last. They 
drank two quarts of aJe between them. Crooks had 
been at the house nearly all day. Bracewell came about 
haJf-past seven o'clock. They 1^ the house about half* 
past eight. They were not drunk. Crooks had been at 
my house the evenino^ before with William Naylor^ the 
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young man who is missing. I cannot say how much 
ale they drank that night, the 6th of November. They 
went away very late. It was past miclnight. Naylor 
was very drunk. He had spent a great deal of money; 
more than his own independent property would cover, I 
believe. Braeewell has never been at my house since 
the 7th of November." 

Jane Hartley, Mr. Bracewell's housekeeper, was 
next examined. ^' I have lived at Mr. Bracewell's, the 
attorney's, now for more than three years. Richard, the 
prisoner at the bar, I have always considered a 
steady young man. He took his dinner at home on the 
7th of November. After dinner I did not see him again 
until late at night. He came in flushed and seeming 
tired ; did not take any supper, but drank a tankard of 
ale. He went out soon after breakfast on the morning 
of the 8th, and I did not see him again until the 14th 
day of November." 

Robert Wilkinson, a small faimer, testifled : "I rented 
a few acres of land under the deceased, John Smith. He 
was at my house on the evening of the 7th of November 
last. I paid him a small account for meal and bran. He 
was in very good spirits and took some ale. I cannot 
say just how much ; but it might be something more 
than three half-pints. It was not small beer. My wife 
generally brews good ale. I don't often take more than 
a pint of it at a time. The deceased, John Smith, often 
called at my house. I never knew him to be out late at 
night. He was no ways given to drink. His niece, 
Mai*garet, did not say much while she was in my house 
with him. They seemed good friends when they left. I 
saw nothing of John after that, until I saw his body in 
the mill-stream by the copse." 

Robert Walker, surgeon, stated as follows: ''I saw 
the body of the deceased, John Smith, on the 11th 
of November, but did not open it. I cannot say there 
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were marks or blows upon the head or face. The skin 
was discolored ; bnt it might be the effect of immersion 
in water. The body had evidently been in the water a 
considerable' time. I should say as long as two or three 
days." 

The witnesses for the defense were called. 

Sarah StokeSi an old nurse, testified as follows: ^'I 
am a nurse, and attended the late. John Smith during 
an illness, about two years ago, and I can testify that 
the conduct of Margaret Smith, the prisoner, was 
always exceedingly kind towards her uncle." 

Mary Barnes, who lived as servant-maid at the mill, 
confirmed the statement of the first witness. Next, a 
woman who had called attbe mill for milk on the morn^ 
ing after the miller was lost, stated that the grief and 
trouble of Mctrgaret were evident. 

John Green also, servant-man to Robert Wilkinson, 
stated that the path along by the mill-stream was mossy, 
so that a footstep upon it would be inaudible at a little 
distance. 

Edward Norris, a man who worked in the mill, stated 
that the mill-stream would, at certain times, be strong 
enough to carry down a man's body as far as fix>m the 
plank to the copse. 

Richard Bracewell was then allowed to make his own 
defense. He said : '^ You have heard of an individual of 
the name of William Naylor mentioned in the evidence 
given by the witness Thomas Batters, landlord of the 
Black Dog. Gentlemen, I must make some statements 
respecting that young man's character, to explain the 
interest which I felt, and the exertions I made on his 
behalf. He had been my school-fellow. He had good quali- 
ties, though they all seemed drowned .in one vice, that 
of habitual,! might almost say constant, intemperance. 
His fSather left a sum of money for him under the control of 
my fSftther^ to be paid quarterly. Unhappily, the young 
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man was brongbt up to no business or profession. He 
fell in the lowest company, and often, I have good 
reason to believe, lost sums of money, by unfair means, 
in such company. He had been missing from home 
since the 4th of November last ; but as his habits were 
so very reckless and irregular, this excited little surprise. 
His mother-in-law, however, was alarmed when she dis- 
covered, on the sixth of the same month, that he had 
taken a considerable sum of money from her till, and 
requested me to make my best efforts to find him, and 
recover some portion of the money. I knew, as all the 
neighbors knew, that he was very often in company 
with the brothers William and Edward Crooks. I went 
to the Black Dog on the evening of the 7th, and found 
William Crooks there. I gave him liquor, to conceal 
from him the object of my visit. When I inquired after 
Nay lor, he seemed unwilling to give me any information. 
We left the Black Dog together, and I followed him to 
the house of Nell Crooks,, in Fording-place, where he 
lodges. Here I was violently abused by the woman of 
the house, and a young woman generally known by the 
name of Young Nell, with whom Naylor was intimate. 
I left this house, and called at several public* houses, in- 
quiring for Naylor; at one of these houses I saw John 
Green, the servant-man of Robert Wilkinson, farmer^ 
who informed me that he had seen William Crooks and 
William Naylor together, on the evening of the 6th in- 
stant. He told me that Naylor appeared to be very 
drunk, and that he watched the two men until they ap- 
proached a hovel in the Bridge-field, near to which was 
a manure heap. He would have followed them, but 
knew the chara<;ter of the men. I determined to prose- 
cute my search in the morning. Alter leaving John 
Oreen, I walked to the mill. I can ^ve no particular 
reason for going there, beyond the motives which led 
me there as often as opportunity allowed. With regard 
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to the lateness of the hour, half-past nine, I may 
observe, that the deceased, John Smith, generally re- 
tired to bed at nine o'clock, and I had frequently 
visited the house after that time. I had not been in the 
house five minutes before Margaret Smith told me, with 
some anxiety, that her uncle was missing, and I did not 
stay ten miAutes longer in the house, after I heard that. 
Tet I cannot say that I felt any great anxiety on his 
account. Margaret Smith also told me that she thought 
her uncle was somewhat affected by the ale he had 
drunk, and that he had threatened to ' cloot ' me, if he 
found me in his house. As I left the mill, I said I would 
make some inquiry after him ; but still I thought he 
must be about the place, and, as I did not wish to 
meet him, I neither looked for him nor called after him. 
I called at the house of an acquaintance, where I stayed 
a few minuties, and then went home to my father's house, 
where I drank a tankard of ale, and immediately went to 
bed. The next morning I communicated my busi^ 
ness to my father, put some money into my pocket, 
and went out, soon after breakfast, to renew my in- 
quiries after the missing William Naylor. I went, first 
to John Green before mentioned, whom I found at work 
in the Bridge-field. We went to the manure heap, 
mentioned before, and, turning over the straw, found 
marks as if the body of a man had recently lain there. 
I confess I had very dark suspicions of the treatment 
which the missing man had received from his companion, 
the prisoner William Crooks. I then went up into the 
town, and had some conversation, at the Fleece taveili, 
with Mrs. Naylor, the mother-in-law of the missing 
individual. She told me that he had talked of leaving 
her, and going to visit some relatives near Burnley. I 
communicated to her my worst fears, and she earnestly 
begged me to make all possible inquiries after him. I 
rode on the coach to Burnley, where I also had friends, 
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who pressed me to stay a few days with them. I did so, 
and employed much of my time in searching for Nay lor, 
but to no purpose. His friends denied all knowledge of 
his having been in the neighborhood. I wrote from 
Burnley to my father on the business." 

The witnesses called to corroborate Bracewell's 
statement were a relative from Burnley, Mrs. Naylor, 
and the landlords of the public-houses mentioned in 
his story. John Green, the servant-man of Bobert 
Wilkinson, also confirmed all the statements with 
which his name was connected ; and his brother, James 
Gr^n, asserted that he had observed, on the morning 
of the 8th of November, the mark of a slipping foot at 
the edge of the mill-stream, a little way above the copse 
on the way to the mill. 

No witnesses appeared in favor of the prisoner 
Crooks. 

The court was then adjourned, and met again in 
half-an-hour. The judge then proceeded with his sum- 
mary of the evidence ; but before he had uttered many 
words, Sergeant Jackson entered the court, and stated 
that he had fresh evidence now to lay before the jury, 
in the shape of a confession just made and signed by 
the prisoner, William Crooks. Bracewell and Mai^aret 
seemed amazed at this announcement, and there was 
great astonishment throughout the court while the 
sergeant read the following document : 

" I, William Crooks, do solemnly declare that, on tha 
evening of the 7th of November last, I met the prisoner 
Bichard Bracewell, by appointment, at the Black Dog. 
He brought a short bludgeon in his pocket, and, after 
he had drunk several pints of ale, we set out to waylay 
the deceased, John Smith, near the copse. As the 
deceased was coming down the field, Bracewell whis- 
pered to me, 'The old villain haa his niece with him.' 
But the niece stayed behind aa her unde approached 
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the copse. It waa a little after nine o'clock. We let 
him go paat the copse a little way and then Bracewell 
said to me, ' Now's your time, Crooks ! ' I then went 
after the miller; but Bracewell kept concealed in 
the copse. I struck the deceased twice on the head 
with the bludgeon, then drew the body to the mill- 
stream, and pushed it in. I then went into the copse. 
In a few minutes Bracewell and I came out of the copse 
and drew the body down to the shady place where it 
was found. Bracewell promised me good pay, and 
soon afterwards we separated. This I solemnly 
declaim is the whole truth of the way in which the 
miller met his death. 

his 
^^ (Signed) Wiluam X Crooks, 

mark 

^' In the presence of Willum Bailey, Barrister. 

''Samuel Enubbs, Jailer." 

The judge then asked the prisoner. Crooks, if he had 
anything to add to this statement? He refused to say 
another word. Bracewell was then asked if he would 
make any reply to the statement just read over. 

''My Lord," said he, "I am utterly amaeed at the 
awful wickedness of the man who has brought forward 
this false confession. It is throughout a lie; but I still 
beg for time— time, my lord, that the truth may become 
apparent." 

The judge then addressed the jury, and they retired. 
After a long absence they returned with the verdict : 
" We find the prisoners, Bidiard Bracewell and William 
Crooks, guilty of willful murder; the prisoner, Margaret 
Smith, not guilty." 

The prisoners were next asked if they had anything 
to say why sentence should not be pronounced. Crooks 
refused to speak. "For time, my lord, is all my 
prayer," was the answer i4^^i^ bv Bracewell. 
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The judge then put on his black cap, and pro- 
nounced sentence of death upon the condemned pris- 
oners, warning them to prepare for a speedy execution. 
They were then conducted to their cells. 

Crooks was sitting in his cell on the eve of execution. 
Young Nell had visited him during the day to inquire g 

for Nay lor ; but he had repulsed her with violence. Mr. | 

Bracewell, the elder, with Margaret Smith, and the 
( haplain of the prison, now entered his cell. The chap- 
lain earnestly entreated the prisoner, if he had any- 
thing more to confess, that he would not delay. 
Margaret fell upon on her knees, and added the most 
touching prayers to the exhortations of the chaplain. 
The conscience of the prisoner seemed to be writhing 
in torture, until, late in the night, he bade them get pen 
and paper, and take down his last words in this world. 
The jailer and other witnesses were called in, and the 
prisoner made a second and last confession, as follows : 

'^ Every word in my former confession is false, except 
that Richard Bracewell met me at the Black Dog on 
the 7th of November last. He came to inquire after 
Naylor. I was drinking with Naylor all day, on the 
6th. He had plenty of money, and told me he meant 
to leave the country. He got very drunk toward even- 
ing, and said he would go to Nell Crooks, and did 
good-bye to Young Nell. I took him into the cow- 
house in the Bridge-field, and there struck him one 
heavy blow on the head with a short bludgeon. He 
groaned and ' fell, aa I thought, dead on the spot. I 
buried his body in the manure-heap. I have never seen 
him, nor heard of him, from that day to this. I sol- 
emnly declare that Richard Bracewell never plotted 
with me against any man's life; but that all he ever 
had to do with me was to ask me about William Nay- 
lor. I state this for truth, as I hope God will have 
mercv on my miserable soul." 
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In consequence of this confession, Richard Bracewell 
waB reprieved. The next morning William Crooks was 
hanged in the presence of an unfeeling crowd, among 
whom were many of the people of Fording-place and 
the neighborhood ; and ToungNell conspicuously exhib- 
ited her assumed grief on the occasion. The moment 
before the &tal bolt wieus drawn, the miserable man 
turned in reply to a question put to him by the chap- 
Iain, and confirmed solemnly, with his last breath, the 
statement he had made on the previous night. 

Still Richard Bracewell was kept in confinement ; but 
wonders had not yet ceased. A few days only after the 
execution of Crooks, a man arrived at Fording-place 
who declared hiinself to be the missing, the murdered 
man— William Naylor. The identity was proved by 
numerous witnesses, Toung Nell being in the number. 
He was examined before the magistrates, and made the 
following statement : 

"My name is William Naylor. You must all recog- 
nize me. My mother-in-law is Mrs. Naylor, of the 
Fleece. I need say nothing of my habits and char- 
acter when I lived here; but I wiU tell you all I 
remember of the circumstances connected with my dis- 
appearance from this part of the country. I had been 
drinking for weeks. Richard Bracewell had refused to 
pay me money in advance. I had taken a considerable 
sum from the till of the Fleece. I had some notion of 
paying it back when I could. I was drinking with Will 
Crooks on the night I was seen there. He took me to a 
cow-house in the Bridge-field. I forget how we quar- 
reled. I think we said something about hell. I 
remember a heavy blow on my head that made fire 
flash all around me, and then I remember nothing more 
until I found myself lying in a manure-heap in the 
morning. I lurked about in the copse of the miller's 
field all the do^v^ and, considered that this wa^ a srood 
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opportunity for leaving the country. I determined to set 
out at night-fall. I was in the copse at night, I should 
say about nine o'clock. I was hardly in my right 
senses from the drink and the blow ; but I remember 
well, I was frightened by hearing a gurgling noise in 
the stream, and I fancied I saw some great black body 
floating in the water ; but I did not stay to examine it. 
I left the copse and went over the plank by the mill. I 
saw nobody. I then crossed the ford, and walked 
nearly to Burnley that night, but did not call on my 
friends there. I have plenty of Yritnesses to prove 
where I have been ever since that time." 

The result of the examination proved the truth of 
this statement, and Richard Braoewell was liberated a 
few days afterwards. 
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CHAPTER XXXV. 

FABBICATED ETIDENGE. 

Closely allied with the subject of circumstantial cti- 
denoe generally are those cases in which parties, to shield 
themselves, or from other motives, have sought to cre- 
ate evidence against another, and secure the conviction 
of such other for the crime. 

It is related that many years since a former, who 
resided near Southam, in the county of Warwick, was 
murdered on his return from a market held at that 
pla<». The next morning a man went to his anxious 
wife and asked her if her husband had returned home 
the preceding night. Full of terror, she answered that 
he had not, and expressed the most lively fears as to the 
cause of his absence. "Your alarm," said her visitor, 
'* cannot equal mine. Last night as I lay in bed quite 
awake, the ghost of your husband appeared to me, 
pointed to several ghastly stabs in his body, told me he 

had been murdered by (naming the individual), 

and his carcass thrown into a marlpit." The poor 
woman believed all he said, and caused the pit to be 
searched, where the body was found ; the denounced per- 
son was then apprehended, committed for trial, and 
tried at the ensuing assizes held at Warwick. The indi- 
vidual who visit-ed the wife appeared as prosecutor, and 
an ignorant and credulous jury would have found the 
prisoner guilty upon such vague evidence just as rashly 
as the justice of the peace had committed him, if Lord 
Chief Justice Raymond, who presided, had not checked 
them. The judge addressed the jury as follows ; 
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** I think, gentlemen, you seem inclined to lay more 
stress on the supposed evidence of an apparition than it 
will bear. I cannot say I give much credit to these kind 
of stories ; but be that as it may, we have no right to 
follow our private opinions here. We axe now in a 
court of law, and according to law we must proceed ; 
and I know not of any law that requires us to give 
credit to the evidence of apparitions ; nor yet, if it did, 
doth the ghost appear to give evidence. Crier," said the 
judge, " caJl in the ghost I " The crier called the ghost 
by the name of the deceased three times, but to no pur- 
pose. 

"Gentlemen of the jury," continued the judge, **the 
prisoner at the bar, as you have heard by undeniable 
witnesses, is a man of the most unblemished character ; 
it has not appeared, in the course of this trial or the pre- 
ceding examination, that there was any quarrel or pri- 
vate grudge between him and the deceased, I do believe 
him to be perfectly innocent; and as there is no evidence 
against him, either positive or circumstantial, he must 
be acquitted. But from many drcurastances which have 
arisen during the trial, I do strongly suspect that the 
person who said he had seen the apparition was himself 
the murderer ; in which case he might easily ascertain 
the pit, the stabs, etc., without any supernatural 
assistance. TJpon such grounds of suspicion,! feel myself 
justified in committing him to close confinement until 
the matter can be further inquired into." 

Tho wreteh turned pale and trembled as the judge 
directed his looks toward him. He was instantly seized, 
and the innocent prisoner released. The premises of 
the "ghost-seer" were immediately searched; prop- 
erty belonging to the deceased was found and identi- 
fied ; and such other strong proofs were forthcoming 
that he confessed his guilt, was tried and executed the 
following assizes. 
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One of the most flagrant caaes of outraging jnstioe 
by fabricating evidence Ls that of a German violin* 
maker, who, being in London, and intending to return 
home, had purchased for his wife a silver coffee-pot, 
which was left standing on the table in his chamber. 
Someone knocked at the door, and two Jews entered. 
One of them bespoke a violin; the other, while he was 
conversing, snatched up the coffee-pot and ran. The 
German looked around, and missed the coffee-pot ; but 
the other Jew said to him : ^' Do not be uneasy, mine 
frient ; go mit me, and I will make my comrade g^f back 
your coffee-pot. It is only some trick ; he is a mad- 
headed fellow.'' The poor German went with the Jew, 
who brought \flm into a chamber where were four other 
Jews, and his coffee-pot was on the table. He took it, 
and said: ''God be praised, I have found it once more." 
The Jews answered not a word, and the German 
returned home with the coffee-pot. 

The Jews went to a justice, and swore that the Ger- 
man had entered their chamber and stolen thereout a 
silver coffee-pot. A constable attended them to the 
German's house. The Jew said, ''That ish mine coffee- 
pot." "Yes, that ish yours," said the others. The Ger- 
man was taken into custody, and being destitute of 
witnesses, was hung upon the evidence of tjie five Jews. 

A case is related of a man who was tried for, and con- 
victed of, the murder of his own father. The evidence 
against him was merely circumstantial, and the princi- 
pal witness was his sister. She deposed that her fathw 
possessed a small income, which, with his industryi 
enabled him to live in comfort ; that her brother, the 
prisoner, who was his heir-at-law, had long expressed a 
great desire to come into the possession of his father's 
effects ; and that he had long behaved in a very unduti- 
fid manner to him., wishing, as the witness believed^ to 
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put a period to his existence by uneaainess and vexation; 
that on the evening the murder was committed, the 
deceased went a small distance firom the house to milk a 
cow he had for some time kept, and that the witness 
at the same time went out to spend the evening and 
to sleep, leairing only her brother in the house. On 
returning home in the morning, and finding that her 
father and brother were absent, she was much alarmed, 
and sent for some nei^bors to consult with them, and 
receive advice what should be done ; that, in company 
with those neighbors, she went to the shed in which her 
father was accustomed to milk the cow, where they 
found him murdered in an inhuman manner, his head 
being almost beaten to pieces ; that a suspicion immedi- 
ately falling on her brother, and there being then some 
snow upon the ground, in which the footsteps of a 
human being to and from the shed were observed, it was 
agreed to take one of the brother's shoes, and to meas- 
ure therewith the impressions in the snow. This 
was done and there did not remain a doubt that 
the impressions were made with his shoes. Thus con- 
firmed in their suspicions they went immediately to the 
prisoner's room, and after a diligent search they found 
a hammer in the corner of a private drawer, with sev- 
eral spots of blood upon it, and with a small splinter of 
bone and some brains in a crack which they discovered 
in the handle. 

The circumstances of finding the deceased, and the 
hammer as described by the former witness, were fully 
proved by the neighbors whom she had called ; and upon 
this evidence the prisoner was convicted and suffered 
death, but denying the fact of the murder to the laat. 

About four years after, the sister was extremely ill, 
and understanding that there was no possible hope of 
her recovery, she confessed that her father and brother 
having offended her, she was determined thM they 
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should both die ; and accordingly, when the former went 
out to milk the cow, she followed him with her brother's 
hammer, and in his shoes ; that she beat out her father's 
brains with the hammer, and laid it where it was after- 
ward found ; that she then went from home, to give a 
better color to this wickedness, and that her brother, 
was perfectly innocent of the crime for which he had suf- 
fered. She was immediately taken into custody, but 
died before she could be brought to trial. 

As extraordinary a case of fabricated evidence as is 
on record occurred in the year 1841, at Gibraltar. The 
facts were as follows : A respectable merchant, named 
James Baxwell, bom in London, had removed in early 
life to Gibraltar, induced partly by the circumstance of 
his being of the same religious persuasion to which the 
people of his adopted country belonged. For many 
years he occupied a small dwelling near the base of 
Mount St. Michael, so renowned for its caves and crys- 
tallizations. He carried on a successful traffic in all 
the articles of British manufacture introduced into 
Spain. He acquired, in truth, a very considerable for- 
tune in this way. All the country knew that he had a 
large amount of treasure lying by him, not to speak of 
the capital belonging to him, which was embarked in 
commerce. His name was one of credit in all the princi- 
pal houses of exchange in Europe. 

James Baxjrdl had a daughter, an only daughter, 
aged seventeen, and of remarkable beauty. Her count- 
enance and figure combined in a most agreeable man- 
ner the peculiar charms of the Englishman with the soft 
and languishing characteristics of the Spaniard. Toung 
as she was, she had for some two or three years been an 
object of devoted admiration to all the youths around 
Gibraltar. At church they devoured her with their eyes,, 
and many, many a one thought that hi^ppy above all. 
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men would he be who could win the smiles of MeriaBax- 
well. But Elesia bestowed her smiles upon no one. 
She seemed, to those whose involuntary sighs she ex- 
cited, to carry maidenly modesty to freezing coldness* 
At mass her eyes were ever bent upon her book, regard- 
less of all the glances cast upon her by others. 

Such was, at least, the case, till shortly before the 
events to be narrated. At length, however, Elezia did 
see one who awakened in herself some of the emotions 
which she had caused in others. At mass, one day, she 
observed the eyes of a young stranger fixed upon her 
with an expression of admiration and respect. To her 
he seemed a being superior to all the young men she 
had ev^ yet beheld. From that moment her calm and 
self-possessed demeanor left her forever. Abroad and 
at home she was restless and uneasy. But ere long 
the stranger found an opportunity of being introduced 
to her, and mutual avowals of love followed at no great 
distance of time. 

Assured of the affections of Elesia, the young 
stranger then presented himself to Mr. BaxwelL ''I 
am named William Katt/' said he to the merchant; 
** I am, like yourself, an Englishman ; I am of respecta* 
ble family and chara^cter, young and wealthy* Give me 
your daughter, we love one another.'' 

^' Never I " said James Baxwell, to whom the position 
and circumstances of the young man were not 
unknown; '^ never I You belong to the dominant 
religion of England, by which my fathers suffered so 
much and so long. You are a Lutheran and my 
daughter a Catholic. Such a union could not be 
happy, nor will I ever give my consent to it. Elezia shall 
never be yours I '' The daughter, informed of this dec- 
laration, threw herself at the feet of her father, and 
endeavored to move him from his purpose. Her lover 
did*, the same. But the fiEtther remained obstinate^ 
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and a violent scene took place between Elena and her 
parent. The blood of the fiery South coursed in the 
daughter's veins and she declared she would marry 
the object of her choice, despite all opposition. James 
Baxwdly on the other hand, declared that he would 
sooner kill her with his own hands than see her carry 
such a resolution into effect. As to William Katt, who 
stood by at this scene, he kept silence. What thoughts 
were revolving in his mind it would be difficult to say. 

Two days afterwards, an alarming noise was heard 
by the ndghbors to issue from a cave immediately 
adjoining the merchant's house, and used by him for 
some domestic purposes. The noise consisted at first 
of loud cries, which gradually became fSainter, and at 
length died altogether away. The auditors looked at 
each other in amazement, and many were the con- 
jectures as to the cause of the sounds alluded to. A 
solution of the mystery was not long in suggesting 
itself. Elezia had disappeared ; she was no longer to be 
seen about her father's house. After many low mur- 
murs had circulated, the father was interrogated 
respecting his daughter. He said that she was missing, 
certainly ; but whither she had gone, he knew not. He 
had nothing whatever to do, he said, with her disap- 
pearance. 

This explanation was not satisfactory. The whisper 
went abroad that James Baxwell had assassinated his 
daughter, to prevent her marriage with William Katt, 
€md, ultimately, this conjecture was so forcibly pressed 
on the attention of the public authorities, that they 
were compelled to arrest James Baxwell, and inquirio 
into the matter. The dwelling of the merchant was 
examined, but nothing criminatory was found. ^'Tbe 
cave! the cave is the place! " cried some of the crowd. 
The ma^strates then descended into the tove, and 
there, on lifting some loose stones, they found a tfiif^ 
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tion df Elena's dreasi eprinkled all over with blood. 
They also discoTered a small quantity of hair, clotted 
with gore, and that hair was recognized by many as 
having been taken from the head of Elezia. 

Baxwell protested his innocence. But the proof 
seemed strong against him, and he was r^i^larly 
brought to trial. The result was his conviction for the 
murder of his daughter, and his condemnation to 
death. 

On receiving sentence, the unhappy merchant trem- 
bled to excess, and afterwards seemed utterly overpow- 
ered by the dreadful nature of his situation. He 
continued in a state of almost total insensibility during 
the interval between his trial and the day appointed 
for his execution. On the morning of the latter day, 
the jailer came to announce to him, for the final time, 
that the moment was at hand. The merchant was 
seized again with a fearful trembling, and he cried, 
what he had reiterated to all who saw him in his con- 
finement : *' Before my Maker, I swear that I am guilt- 
less of my child's death I " 

They led him out to the scaifold. There he found, 
among others, William Katt, who, it should have been 
said, was the most important witness against him at 
his trial, having repeated to the court the threat of 
f assassination which had been uttered by James Bax- 
well in his presence against Elezia. No sooner did the 
' doomed merchant behold Katt, than he exclaimed, at 
the very foot of the scaffold: "My friend, in one 
minute I shall be in eternity. I wish to die in peace 
with all men. Give me your hand— I paxdon you fi^eely 
for the injury your evidence has done me." Baxwell 
said this with some composure, but the effect of his 
words upon Katt was very striking. He became pale 
as death, and could not conceal the depth of his agita- 
tion. 
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Baxwell mounted the steps of the gallows slowly, 
and gave himself up to the hands of the executioner, to 
undergo death by the rope. According to the ancient 
custom of Gibrcdtar, the executioner commenced his 
duties by crying in a loud voice: '' Justice is doing! 
Justice is done I " He then placed the black bonnet on 
the head of the condemned merchant, and pulled it 
down in front, so as to cover the eyes. He had just 
done this, when he was stopped in his proceedings by a 
loud cry from the side of the scaffold : ^' It is I who am 
guilty— I alone!" 

This cry came from William Eatt. The magistrates 
in attendance instantly called him forward, and 
demanded an explanation. The young man avowed 
that he had carried off Elezia, with her consent, to be 
his wife, and that she was now residing not far off, in 
concealment. But to her he did not communicate 
other measures which he had taken, chiefly to revenge 
himself for the scorn of her father. He had contrived 
to cut off a portion of her hair while she slept. He had 
clotted it with the blood of a lamb, and had aJso 
sprinkled in the same way a part of Elezia's dress, 
which hehad purloined. These articles he had placed in 
the cave, and there, also, had he emitted, personally , those 
cries which had borne so heavily against the merchant. 
The generous pardon which the merchant had bestowed 
upon him at the scaffold had awakened (the young 
man said) instantaneous remorse in his breast, and com- 
pelled him to avow the truth. 

This confession was partly made at the scaffold, and 
partly afterwards. As soon as Katt had spoken out 
decisively, the executioner had turned to James Bax- 
well, to take from him the insignia of death. The 
merchant, almost unobserved, had sunk down into a 
sitting posture. The black bonnet was drawn by the 
executioner from off his eyes and head. It was found 
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that he was a corpse I No exertions had the slightest 
effect in awakening in him the spark of life. The 
physicians, saying all they could on such a subject, 
declared that he had died from the effects of strong 
imagination. 

William Katt was conducted to prison amid the 
clamors of the populace, there to await judgment for 
his misdeeds. 

Elezia, the unhappy daughter of an unhappy father, 
retired to a convent for life inunediatdy on learning all 
that had passed. 



James Harris, who kept a public-house a few 
from York, had in his service a man named Morgan, 
who to his other occupations added that of gardens. 
One evening a blacksmith named Gray who was jour- 
neying on foot to Edinburgh, supped and slept at this 
public-house. The next morning Morgan deposed 
before the magistrate that his master had strangled 
Grey in his bed. That he saw him commit the murder. 
That he endeavored in vain to prevent it, his master in- 
sisting that the man was in a fit, and that he was merely 
endeavoring to assist him. Morgan further swore, that, 
affecting to believe this, he left the room ; but that after 
retiring he looked through the keyhole, and saw the 
murderer rifling the i)ockets of the deceased. Harris 
vehemently denied the accusation, and, haplessly for 
himself, threatened a prosecution for perjury. 

There being no mark of violence visible on the body, 
Harris was on the point of being dischaiged, when the 
maid-servant demanded to be heard. She swore that 
from a wash house window, as she was descending the 
stairs, she saw her master take some gold from his 
pocket, and having carefully wrapped it up, buried it 
under a tree Ip. the garden, the position of which she 
indicated. 
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Upon this Harris tnnied pale, and the earth under 
the tree, having been searched by a oonstabtei thirty 
pounds in gold were found wrapped up in a paper. 
Harris then admitted that he had buried the money 
for security 'S sake, but answered in so confused and 
hesitating a manner that he was committed. 

On his trial for the murder, the man, the maid, the 
constable, and the magistrate were all examined, and 
no suspicion attaching to their testimony, a vardict of 
guilty was at once pronounced. The prisoner died pro- 
testing his innocence, and ere long his innocence became 
manifest to all men. 

The real facts were as foOows: In a quarrel between 
Harris and his servant, Morgan received a blow and 
vowed revenge. Soon after Grey's arrival furnished the 
opportunity. The part which the servant-maid played in 
the business is explained by thefiEu^ that sheand thegar- 
dener were sweethearts. Seeing her master one day ap- 
parently hidingsomethingunderatree, she apprised Mor- 
gan, who, on digging, found five guineas concealed there. 
On this, they agreed to purloin the hoard, when it should 
amount to a sum sufficient to enable them to set up in 
business. But Harris' threat of prosecution for perjury 
so terrified the girl that she resolved to save her lover by 
the sacrifice both of the money and her master's life. 

A subsequent quarrel, the not unusual consequence 
of guilt lilce theirs, betrayed the truth. They died of jail 
fever on a day previous to that appointed for their 
trial. It was afterwards ascertained that Qrey had had 
two apoplectic fits, and had never been in possession of 
five pounds at a time in his Ufe. 

In this melancholy case it will be observed that the 
victim of circumstantial evidence himself unconsciously 
prepared the principal fact which told against him. 

Another remarkable case of fabricated evidence, in 
which the keeper of an inn figured, occurred near Hull, 
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Esgland, in the year 1742. A gentleman traveling to 
that place was stopped late in the evening, about seven 
miles from the town, by a masked highwayman, who 
robbed him of a pnrse containing twenty guineas. The 
highwayman galloped off by a side road, and the trav- 
eler, in no way injured save in purse, continued his jour- 
ney. It was now growing late, and, being excited and 
alarmed at what had happened, he naturally looked 
out for a plax» of shelter, ^and, instead of riding on to 
Hull, stopped at the first inn he came to, which was the 
"Bell Inn," kept by Mr. James Brunell. He went into 
the kitchen to give directions for his supper, and there 
he related to several persons the fact of his having been 
robbed, to which he added the farther information that 
when he traveled he always gave his gold a peculiar 
mark, and that every guinea in the purse taken from 
him was thus marked. He hoped, therefore, that the 
robber would yet be detected. Supper being ready, he 
withdrew. The gentleman had not long finished his 
supper, when Mr. Brunell came into the parlor where he 
was, and, after the usual inquiries of landlords as to the 
desires of the guest, observed, "Sir, I understand you 
have been robbed in this neighborhood this evening?" 
"Yes," said the traveler, "I have." "And your money 
was marked?" continued the landlord. "It was so," 
was the reply. "A circumstance has arisen," resumed 
Mr. Brunell, "which leads me to think I can point out 
the robber. Pray, at what time in the evening were 
you stopped?" "It was just setting in to be dark," 
replied the traveler. "The time confirms my suspi- 
cions," said the landlord ; and he then informed the 
gentleman that he had a waiter, one John Jennings, 
who had of late been so very full of money, and so very 
extravagant, that he (the landlord) had been surprised 
at it, and had determined to part with him, his conduct 
being every way suspicious ; that long before ^igark. 
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that day he had sent out Jennings to change a guinea 
for him ; that the man had only come back since the 
traveler's arrival, saying that he could not get change ; 
and that, seeing Jennings to be in liquor, he had sent 
him off to bed, determined to discharge him in the 
morning. Mr. Brunell continued to say that when the 
guinea was brought back to him, it struck him that it 
was not the same he had sent out for change, there 
being on the returned one a mark which he was very 
sure was not upon the other ; but he should probably 
have thought no more of the matter, Jennings having 
frequently had gold in his pocket of late, had not the 
people in the kitchen told him what the traveler had 
related respecting the robbery, and the instance of the 
guineas being marked. He (Mr. Brunell) had not been 
present when this relation was made, and, unluckily, 
before he heard it from the people in the kitchen, he 
had paid away the guinea to a man who lived at some 
distajice, and who had now gone home. ''The circum- 
stance, however," said the landlord in conclusion, 
'' struck me so very strongly, that I could not refrain, 
as an honest man, from coming and giving you infor- 
mation of it." 

Mr. Brunell was duly thanked for his disclosure. 
There appeared from it the strongest reasons for sus- 
pecting Jennings, and if, on searching him, any others 
of the marked guineas should be found, and the gentle- 
man could identify them, there would then remain no 
doubt in the matter. It was now agreed to go up to 
his room. Jennings was fast asleep. His i)Ocket6 were 
searched, and from one of them was drawn forth a purse 
containing exactly nineteen guineas. Suspicion now 
became a certainty; for the traveler declared the 
purse and guineas to be identically those of which he 
had been robbed. Assistance was called ; Jennings was 
awakened, dragged out of bed and charged with tbo 
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robbery. He denied it firmly, but the drcamstanoes 
against him were too strong, and he was not believed. 
He was secured that night, and next day taken before a 
justice of the peace. The gentleman and Mr. Bnmell 
deposed to the facts on oath ; and Jennings, having no 
proofe— nothing but mere assertions of innocence, which 
could not be credited, was committed to take his trial 
at the next assizes. 

So strong seemed the case against him, that most of 
the man's friends advised him to plead guilty and throw 
himself on the mercy of the court. This advice he 
rejected, and when arraigned pleaded not guflly. The 
prosecutor swore to the fact of the robbery ; though, as 
it took place in the dusk, and the highwayman wore a 
mask, he could not swear to the person of the prisoner, 
but thought him of the same stature nearly as the man 
who robbed him. To the purse and guineas when they 
were produced in court, he swore— as to the purse posi- 
tively; and as to the marked guineas, to the best of his 
belief; and he testified to their having been taken fix>m 
the pocket of the prisoner. 

The prisoner's master, Mr. Brunei!, deposed as to 
the sending of Jennings for the change of a guinea, and 
to the waiter's having brought him back a marked one 
instead of the one he had given him unmarked. He also 
gave evidence as to the discovery of the purse and 
guineas on the prisoner. To consummate the proof, the 
man to whom Mr. Brunell had pidd the guinea^ as men- 
tioned, came forward and produced the coin, testify- 
ing at the same time tiiat he had received it, on the 
evening of the robbeiy, from the prisoner's master, in 
payment of a debt, and the prosecutor, on comparing it 
with the other nineteen, swore to its being, to the best 
of his belief, one of the twenty marked coins tak&i 
from him by the highwayman, and of which the other 
nineteen were found on Jennings. 
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The judge summed up the evidence, pointing out all 
the concurring drcumstances agaiust the prisoner, and 
the jury, convinced by this strong accumulation of tes- 
timony, without going out of court, brought in a ver- 
dict of guilty. Jennings was executed some time after- 
wards, at Hull, repeatedly declaring his innocence up to 
the moment of his execution. 

Within a twelvemonth afterwards, Brunell, the mas- 
ter of Jennings, was himself taken up for a robbery com- 
mitted on a g^est in his house, and the fact being 
proved on triaJ, he was convicted and ordered for exe- 
cution. The approach of death brought on repentance 
and confession. Brunell not only acknowledged he 
had been guilty of many highway robberies, but owned 
that he had committed the very one for which Jennings 
suffered. The account which he gave was, that after 
robbing the traveler, he had reached home before him 
by swifter riding and by a nearer way; that he found 
a man at home waiting for him, to whom he owed a lit- 
tle biU, and to whom, not having enough of other money 
in his pocket, he gave one of the guineas which he had 
just obtained by robbery. Pres^itly came in the rob- 
bed gentleman, who, whilst Brunell, not knowing of his 
arrival, was in the stable, told his tale, as before re- 
lated, in the kitchen. The gentlemanhadscaroely left the 
kitchen before Brunell entered it, and there, to his con- 
sternation, heard of the facts and of the guineas 
being marked. He became dreadfdUy alarmed. The 
guinea which he had paid away he dared not ask back 
again; and as the affair of the robbery, as well as the 
circumstance of the marked guineas, woidd soon become 
publicly known, he saw nothing before him but detec- 
tion, disgrace and death. In this dilemma the thought 
of accusing and sacrificing poor Jennings occurred to 
him. The state of intoxication in which Jennings was, 
gave him an opportunity of conceailing the purse of 
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money in the waiter's pocket. The rest the reader 
knows. 

Near a century ago there lived in Paris an old dame 
who kept a shop not far from the Place St. Michel. 
This woman was reputed to be rich and was supposed 
to keep her money in the house. Her only servant was a 
boy who had lived with her for several years ; he slept in 
the house, but high up in the fourth story, or rather 
loft, which could only be reached by a staircase, such as 
was common in those days, outside the house wall, the 
old lady sleeping in a room on the ground floor at the 
back of the shop. It was the boy's duty to lock the 
shop door at night, and retain possession of the key. 
One morning the neighbors found the shop door open 
much earlier than usual; and as there was no one to be 
seen in the shop, some of them, suspecting that all was 
not right, went in. There were no marks betokening a 
violent entry of the premises, but the old lady was dis- 
covered dead in her bed, having received many wounds, 
such wounds, to all appearance, having been inflicted 
with a knife ; and a knife covered with blood was found 
lying in the middle of the shop floor. One hand of the 
corpse yet grasped a thick lo<^ of hair, and in the oth^ 
was a neck-handkerchief. It was proved beyond a 
doubt that the knife and the neck-handkerchief belonged 
to the boy who had so long been her servant, and the 
lock of hair also matched his exactly. He was arrested, 
charged with the crime and (probably under torture) 
confessed it, and suffered capital punishment as a mur- 
derer. He was innocent, notwitiistanding. 

Not very long after his execution another boy, a ser* 
vant in a neighboring wine shop, being taken into cus- 
tody for another o£fence, and seized with the pangs of 
remorse, confessed to the murder of the old dame. He 
hftd lon^ been fomiliarly acquainted with the shop boy, 
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who had suffered innocently, and had been in the habit 
of dressing his hair. He had managed by degrees to 
save up enough of the lad's hair from the oomb he made 
use of to make into a tolerably stout lock, and this he 
had put into the hand of the dead woman. He had stolen 
one of the boy's neck-handkerchiefis and also his knife, 
and by taking an impression in wax of the key, had 
been able to construct another by which to gain en- 
trance to the shop. At the first glance, the evidence in 
this case seems at once clear, natural and condusiye; 
but the very completeness of the evidentiary facts ought 
to have aroused suspicion ; and there is no doubt that 
had a rigid investigation been set on foot, the innocence 
of the accused would have been established. 

One of the most diabolical cases on record was devised 
and executed by a vindictive woman residing at Ylis- 
slngen, in Zealand. She had a servant-girl against 
whom she took up so vehement a hatred that nothing 
less than total destruction could appease her. Animated 
by this savage feeling, she found a key which opened the 
girFs box, into which she placed a small gold cup, some 
silver spoons, a piece of lace, and other artidee which 
she could identify as her own property ; and then went 
before the magistrates, making oath that she had lost 
the cup, a necklace and other jewels, as well as some small 
pieces of plate, and obtained permission to search her 
box and person. The poor girl was thunderstruck at 
the accusation. Confident of her innocence of the im- 
puted crime, she openly a.ccused her mistress of perjury, 
eagerly led the police oflSoers to the box, which she 
opened with short-lived exultation, for, at the bottom, 
and carefully folded up in her garments, various articles 
belonging to her mistress were found, but neither the 
gold cup, nor diamond ear-rings and necklace. If a 
huge serpent had sprung from tlie \)o^ ail^ coi^edi itself 
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in bar bosom, tbe affiighted maid could not have ex- 
pressed more borror; she sbrieked, rather than said, 
'' My mistress put it there I My mistress put it there I 
I am innocent 1 I am innocent I " These exclamations 
were, however, attributed to artifice, and she was com- 
mitted to prison, tried, and condemned to be flogged on 
the public scaffold, brand-marked, and imprisoned 
twelve years in the Spin house, which sentence was 
rigidly executed. 

The excellent character of the unfortunate girl, 
and some dark spots in the character of the mistress, 
coming to the ears of Ploos Van Amstel, who was, in 
his day, the Garrow of Amsterdam, he visited the 
prison, and hearing a most favorable report of the un- 
happy girPs conduct, he saw and spoke to her, whose 
firm, plausible, modest, consistent manner impressed 
that celebrated lawyer with a strong belief that the 
mistress had acted as the prisoner declared. He there- 
fore set confidential agents to work to dive into her 
character, and he found it compatible with the girl's 
allegations. In the course of his researches he met with 
a poor charwoman,- who made oath that she had seen 
the identical cup in the possession of the lady, long 
after the punishment of the girl, and that the prosecu- 
trix seemed greatly confused at the disclosure, and 
hastily put it out of sight. Upon the strength of this 
positive testimony the public-spirited advocate went to 
the presiding burgomaster and told him his suspicions, 
and exhibited his proofe. He found a similar mistrust 
prevailing in the bosom of that magistrate, and had 
little difficulty in attaining the requisite authority. To 
prevent any suppression of truth by bribery or other 
influence, the burgomaster connived at the lawyer him- 
self, dressed as an inferior officer of justice, assisting 
in executing the measures that were resolved to be 
taken, in order, if possible, to dej^eot the cup of gold 



FABRICATED EVIDENCE. 866 

and diamond omamentB in the possession of the prose- 
cutrix. 

Whilst two parties of police officers, each headed by a 
magistratCi examined the town and country house of 
the suspected lady, Ploos Van Amstel proceeded to the 
humbler dwelling of a female relative who subsisted up- 
on the bounty of the prosecutrix, and whose conduct in 
bearing testimony against the prisoner, and supporting 
the charges urged against her, had subjected her to many 
censures, and much opprobrium. The female who had 
sworn she had seen a cup which appeared to be gold, 
and exactly resembling the one said to have been stolen 
by the prisoner, told the lawyer this female was then in 
the lady's house, and she thought the gold cup was 
more lUcely to be in her custody than the lady's. 
The police officers contrived to enter the house before 
they were perceived, and whilst the person of the female 
and her servant were secured, Ploos Van Amstel pro- 
ceeded up to her bed-room ; and there, in a recess formed 
for concealing smuggled goods, of which he had received 
private intelligence, he found a small box, in which were 
the identical cup and the jewels for 'stealing of which the 
servant girl had been falsely accused and erroneously 
condemned, and suffered an infamous and terrible 
punishment. 

The great surprise, terror and confusion of the 
guilty woman in whose custody these articles were 
found, and whose false and suborned evidence had mate- 
rially contributed to the condemnation of the accused, 
was excessive. She saw at one glance the abyss that 
yawned to swallow her, and, forgetful of everything but 
the hope of escaping, she arraigned the prosecutrix of 
having prevailed upon her to aid in her infernal projects 
against her servant-maid. 

Acting as a notary, Ploos Van Amstel took minutes 
of her confession, which the magistrate witnessed, as 
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well as the inferior officers. The magistrates then went 
with the dienaars to lodge the woman in the same 
prison where the poor girl was confined. Ploos Van 
Amstel proceeded to the town house of the prosecutrix, 
having in his possession the golden cup, the ear-rings 
and the necklace, and the written confession. 

When he arrived he found, of course, that the search 
had been unsuccessful; and the prosecutrix, too confi- 
dent in a fallacious security, was menacing the magis- 
trates with a prosecution for defamation, and was 
ordering the officers to quit the house. When she saw 
Ploos Van Amstel arrive, she fiercely exclaimed, " What 
other ruffian is come to ransack my dwelling?'* "It is 
only Ploos Van Amstel, madam," said the magistrate, 
"who has been to examine a secret recess in the house 

of . • ." 

In an instant, aa if by the touch of a magician's 
wand, all her arrogance vanished, and she would have 
fallen senseless on the fioor but for the humanity of the 
gentleman whom she had so insolently accosted. When 
she opened her eyes and recognized the well known feai- 
tures of that popular advocate, bearing in his hands the 
identical property she thought she had secured against 
every danger, her shrieks were piercing, her distress in- 
describable; she. tore her hair, threw herself at his feet, 
and ofiered to resign half of her fortune to the poor ser- 
vant, and to quit the country forever, if she could be 
exempt from public shame and punishment. But her 
depravity had been so rampantly displayed, and her 
conduct marked by such flend-Uke cruelty, that the 
lawyer soon put an end to every hope by ordering the 
officers to put her in a coach that wa<s waiting, and con- 
vey her to prison to be dealt with according to law. At 
the same time the ma^strates put their seals on the 
doors of the principal apartments and left their officers 
in possession of the house. 
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Having accomplished the object of his search, and 
having obtained an order of release for the innocent 
sufferer, that she might appear as an evidence against 
the newly made prisoners, the active and benevolent 
lawyer went to the public prison, where, dressed in the 
female felon's garb, and pursuing her daily task of spin- 
ning an allotted quantity of flax, he found the pale, 
desponding, emaciated captive. 

Ploos Van Amstel was too judicious to make the 
injui*ed woman at once aware of the complete revolu- 
tion that had occurred in her fortune. He began by 
telling her that the detection and punishment of her 
cruel and merciless mistress were events very near at 
hand, and subsequently her own restoration to liberty 
and character was not only possible, but probable. 

She was at first incredulous ; but when her deliverer 
assured her that he was certain of her complete tri- 
umph, and made her acquainted with his name and 
vocation, she was so violently affected as to be near 
fainting, and falling on her knees, her first action was 
to thank Qod that had raised her up a firiend to make 
manifest her innocence. A heavy flood of tears suc- 
ceeded; and when this seasonable relief of an over- 
charged heart had so far recomposed her agitated 
bosom as to enable her to converse rationally, the 
jailer's wife walked in and invited th6 astonished suf- 
ferer to go with her into her house ; and there she was 
requested to retire to a private room, to take off the 
prison dress, and put on the respectable apparel that 
was provided for her. 

Scarcely knowing what she did, and dubious if the 
whole was not a flattering dream, and fearful she should 
awake and still flnd herself a wretdied prisoner, she 
obeyed. So excessive, however, was the tremor that 
seized her nerves, it was deemed advisable to have her 
blooded. When she returned, dressed as a tradesman's 
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daughter, sfae was apprised of her full liberation, and 
of the detection and confinement of her proud and 
relentless mistress ; and as a confirmation of her good 
fortune, her deliverer showed her the cup and the jewels 
she had been wickedly and falsely accused of stealing. 

Such was the result of the wicked machinations of a 
rich lady against a poor servant-girl. The dty waei fined 
in a very large sum by the States-general ; and the ser- 
vant-maid, enriched and vindicated, became the wife of 
an opulent and respectable man, and the prosecutrix 
and her accomplice were condemned to fifty years' hard 
labor and dose confinement, being the longest term of 
confinement allowed in Holland, fi*om an affected ab- 
horrence of condemning anyone to perpetual incar- 
ceration. 

Some years ago, a man residing in Cindnnati, Ohio, 
died from the effects of poison, and suspidon resting on 
a near neighbor, he was arrested and brought to trial. 
The wife of the deceased made positive oath that the 
prisoner at the bar was at her house previous to the 
sickness of her husband, and, as she had reason to 
believe, administered the poison in a cup of coffee. It 
was also proven that the prisoner purchased poison, 
about that time, of the same description as was found 
in the stomach of the deceased. In defence the prisoner 
admitted that he purchased the poison, but dedared 
that he had purchased it for the woman who swore 
against him, and who said when she sent for it that she 
wished to employ it to exterminate rats ; that he gave it 
into her hand on his return, and was utterly ignorant 
of when or how it was administered to her husband. 

The woman was a very religious woman, and her 
story was supposed to be entitled to credit. The pris- 
oner was convicted and hung, protesting his innocence 
to the hour of his death. 



A few years afterwards, being on the point of death, 
the woman confessed that she was the guilty person 
and that the man who was executed knew nothing of 
the circumstances of the murder. 

One of the most perfidious instances of the fabrication 
of evidence comes to us from Ireland. Some years ago, 
the green of a rich bleacher in the northern part of Ire- 
land had been frequently robbed at night to a very 
considerable amount, notwithstanding the utmost vigi* 
lance of the proprietor and his servants to protect it, 
and without the slightest due being furnished for the 
detection of the robber. 

Efiectually and repeatedly baffled by the ingenuity 
of the thief or thieves, the proprietor at length o£fored a 
reward of one hundred pounds for the apprehension of 
any person or persons detected robbing the green. 

A few days after this proclamatioui the master was 
at midnight raised from his bed by the alarm of a &ith- 
ful servant, who said that ''there was somebody with a 
lantern crossing the green." The master started up 
from his bed and fiew to the window ; it was so. He 
hurried on his clothes, and armed himself with a pistol ; 
the servant flew for his loaded musket, and they cau- 
tiously followed the light. The person with the lantern 
(a man) was, as they approached on tip-toe, distinctly 
seen stooping and groping on the ground ; he was seen 
lifting and tumbling the linen. The servant fired ; the 
robber fell. The man and master now proceeded to 
examine the spot. The robber was dead. He was recog- 
nized to be a youth of about nineteen, who resided a 
few fields off. The linen was cut across ; bundles of it 
were tied up ; and, upon searching and examining far- 
ther, the servant, in the presence of his master, 
picked up a penknife, with the name of the unhappy 
youth engraved upon thp handle. The evidence was 
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condusive, for in the moming the lantern was ac- 
knowledged by the aifflicted and implicated father of the 
boy to be his lantern. Defense was dumb. 

The faithful servant received the hundred pounds 
reward, and was, besides, promoted to be the confiden- 
tial overseer of the establishment ; but shortly after- 
wards was proved to have been himself the thief, and 
was hanged at Dundalk for the murder of the youth 
whom he had cruelly betrayed. 

It appeared, upon the clearest evidence, and by the 
dying confession of the wretch himself, that all this cir- 
cumstantial evidence was preconcerted by him, not 
only to screen himself from the imputation of former 
robberies, but to get the hundred pounds reward. 

The dupe, the victim, he chose for his diabolical pur- 
pose was artless, affectionate and obliging. The boy 
had a favorite knife, a penknife, with his name 
engraved upon its handle. The first act of this fiend 
was to coax him to give up that knife as a keepsake. 
On the evening of the fatal day the miscreant prepared 
the bleach green, the theatre of this melancholy 
tragedy, for his performance. He tore the linen from 
the pegs in some places, cut it across in others; he 
tied it up in bundles as if ready to be removed, and 
placed the favorite knife, the keepsake, in one of the cuts 
he had himself made. 

Matters being thus prepared, he invited the devoted 
youth to supper, and as the night was dark, he told 
him to bring the lantern to light him home. At 
supper, or after, he artfully turned the conversation 
upon the favorite knife, which he aflected with great 
concern to miss, and pretending that the last recollec- 
tion he had of it, was using it on a particular spot of 
the bleach green, described the spot to the obliging 
boy, and begged him to see if it was there. He lit the 
lantern which he had been desired to bring with him to 
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Kght him home, and with aHactity proceeded upon his 
fatal errand. 

As soon as the monster saw his victim was com- 
pletely in the snare, he gave the alarm, and the melan- 
choly crime described was the result. Could there have 
been possibly a stronger case of circumstantial evidence 
than this? The young man seemed actually caught in 
the act. There was the knife with his name on it; the 
linen cut, tied up in bundles; the lantern acknowledged 
by the father. The time, past midnight. The master 
himself present, a man of the fiEurest character ; the ser* 
vant, of unblemished reputation. 

The most striking case of dicumstantial evidence in 
which the testimony against the accused waa fabri- 
cated by the accuser, is the case of a Danish pastor, 
and which, from its impressiveness, has been made the 
subject of remark by both Danish and German writers. 

Soren Qvist was the pastor of the little village church 
of Yeilby, situated a few miles from Grenaee, in the Jut- 
land Peninsula. He was a man of excellent moral char- 
acter, generous, hospitable, and diligent in the perform- 
ance of his sacred duties; but he was also a man of 
constitutionally violent temper, which he lacked the 
ability to restrain, and was consequently subject at 
times to fierce outbreaks of wrath, which were a 
scourge to his household when they occurred, and a 
humiliation to himself. Like most Danish dergymen 
of that day, he was a tiller of the soil, as well as a 
preacher of the word; and from the produce of his 
tithes and the cultivation of his feim realized a com- 
fortable competence. He was a widower with two 
children— a daughter who kept house for him, and a 
son holding an oflScer's commission in the army. At 
Ingvorstrup, a village not far from Yeilby, dwelt a 
cattle-farmer, one Morten Bums, who, by means any- 
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thing but honest and honorable, had acquired consid- 
erable property, and who was in ill-repnte as a reckless 
self-seeker and oppressor of the poor. This man 
Morten thought fit to pay court to the pastor's daugh- 
ter, but his suit was rejected by both parent and child ; 
and either the refusal, or the manner of it, so irritated 
the suitor that he swore secretly to be revenged on both. 

Some months later, when the short-lived suit had 
been forgotten, the pastor, being in want of a &rm 
servant, engaged Niels Bums, a poor brother of the 
rich Morten, the discarded lover. Niels soon showed 
himself to be an utterly worthless, lazy fellow, impu- 
dent and overbearing ; and the result was a constant 
recurrence of quarrels and mutual recriminations 
between him and his master. Soren, on more than one 
occasion, gave the fellow a thrashing, which did not at 
aJl tend to improve the relations between them. These 
relations, however, were destined to come to a speedy 
close. The pastor had set Niels to dig a piece of 
ground in the garden, but on coming out he found him 
not digging, but leisurely resting on his spade and 
cracking nuts which he had plucked, his work being left 
undone. The pastor scolded him angrily; the man 
retorted that it was no business of his to dig in the 
garden ; at which Soren struck him twice in the face, 
and the fellow, throwing down the spade, retaliated 
with a volley of abuse. Thereupon the old man lost all 
self-control, and seizing the spade, he dealt the fellow 
several blows with it. Niels fell to the earth like one 
dead ; but when his master in great alarm reused him 
up he broke away, leaped through the hedge, and made 
off in the neighboring wood. From that time he was 
seen no more, and all inquiries after him proved vain. 
The above was the pastor's account of the facts. 

Ere long strange rumors began to circulate in the 
neighborhood, and, as a matter of course, they reached 
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the paBtor's ears. Morten Bums was known to have 
said that ''he would make the parson produce his 
brother, even if he had to dig him out of the earih.'^ 
Soren was intensely pained at the calumny implied, and 
instituted at his own expense a quiet search after the 
missing man— a search which failed altogether. Even 
before that failure was known, Morten Burns, in fulfill 
ment of his threat, applied to the district magistrate, 
taking with him as witnesses one Larsen, a cottager, and 
a laborer's widow and daughter, on the strength of 
whose testimony he declared his suspicion that the 
pastor had slain his brother. The magistrate repre^ 
sented to him the risk he ran in making so serious a 
charge against the clergyman, and advised him to 
weigh the matter well before it was too late. But 
Morten persisted in his design, and the statements of 
the witnesses were taken down. The widow Karsten 
deposed that, on the very day when Niels Bums was 
said to have fled from the parsonage, she and her 
daughter Else had passed by the pastor *s garden about 
the hour of noon. When they were nearly in front of 
the hedge which encloses it on the eastern side, they 
heard someone calling Else. It was Niels, who was on 
the other side of the hasel bushes, and who now bent 
back the branches and asked Else if she would have 
some nuts. She took a handful, and then asked him 
what he was doing there. He answered that the pas- 
tor had ordered him to dig, but that the job did not 
suit him, and he preferred cracking nuts. Just then 
they heard a door in the house open, and Niels said . 
''Now, listen, and you shall hear a preachment." 
Directly after they heard (they could not see, because 
the hedge was too high and too thick) how the two 
quarreled, and how the one paid the other in kind. At 
last they heard the pastor cry, "I will beat thee, dog, 
until thou liest dead at my feet I'' YHiereupon there 
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were Bounds as of blows, and then they heard Niels 
calling the pastor a rogue and a hangman. To this 
the pastor made no reply ; but they heard two blows, 
and they saw the iron blade of a spade and part of the 
handle swing twice above the hedgerow, but in whose 
hands tbey could not discern. After this all was quiet 
in the garden, and, somewhat alarmed and excited, the 
widow and her daughter hurried on their way. 

Larsen deposed that, on the evening of the day fol- 
lowing that of the disappearance of Niels, as he was 
returning home very late from ToLstrup, and was pass- 
ing along the foot-path which flanks -Uie southern side 
^f the pastor's garden, he heard from within the garden 
the sound of some one digging in the earth. At first he 
was rather startled ; but seeing that it was clear moon- 
light, he determined to find out who it was that was 
working in the garden at that hour; whereupon he 
slipped off his wooden shoes, climbed up the hedge, and 
parted the tops of the hazel bushes so as to enable him- 
self to see. Then he saw the pastor in the green 
dressing-gown he usually wore, and with a white night- 
cap on his head, busied in leveling the earth with a 
spade ; but more than this he did not see, for the pastor 
turned suddenly around as if some sound had struck 
his ear, and witness, being afraid of detection, let him- 
self down and ran away. 

When the witnesses had thus deposed, Morten 
demanded that the parson should be arrested. Wish- 
ing to avoid such a scandal if possible, the magistrate, 
who was a friend of Soren's, proposed that they should 
go together to the parsonage, where they would probcu- 
bly receive a satisfactory explanation of the facts 
deposed to. Morten consented to this, and the party 
set out. On approaching the house they saw Soren 
coming to meet them, when Morten ran forward, and 
bluntly accused him of murdering his brother, adding 
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that he waa come with the magistrate to make search 
for the body. The pastor made him no reply, but 
courteously greeting the magistrate, gave directions 
to the farm servants, who now gathered round, to aid 
by all means in their power the search about to be 
made. Morten led the way into the garden, and after 
looking around for sometime, pointed to a certain spot 
and called upon the men to d^ there. The men fell to 
work, and Morten joined them, working with a show 
of frantic eagerness. When they had dug to a little 
depth the ground proved so hard that it was evident 
that it had not been broken up for a long time. Soren 
had looked on quite at ease, and now he said to 
Morten, "Slanderer, what have you got for your 
pains?" Instead of replying, Morten turned to 
Larsen, and asked him where it was that he had seen 
the parson digging. Larsen pointed to a heap of cab- 
bage stalks, dried haulms, and other refuse, and said 
he thought that was the plsice. The rubbish was soon 
removed, and the men began digging at the soil 
beneath. They had not dug long when one of them 
cried out, " Heaven preserve us I " and as all present 
crowded to look, the crown of a hat was visible above 
the earth. "That is Niels* hat!" cried Morten, "I 
know it well, here is a security we shaJl find him I Dig 
away 1 " he shouted with fierce energy, and was almost 
as eagerly obeyed. Soon an arm appeared, and in 
a few minutes the entire corpse was disinterred. 
There could be no doubt that it was the missing 
man. The face could not be recognized, for decom- 
position had commenced, and the features had been 
injured by blows ; but all his clothes, even unto his 
shirt with his name on it, were identified by his fellow- 
servants ; even a leaden ring in the left ear of the 
corpse was recognised as one which Niels had worn 
for years. 
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There was no altematiye but to arrest the pastor 
on the spot; indeed, he willingly surrendered himself, 
merely protesting his innocence. '^ Appearances are 
against me,'' he said; '' surely this must be the work 
of Satan and his ministry ; but He still lives who will 
at his pleasure make my innocence manifest. Take me 
to prison ; in solitude and in chains I will await what 
He in his wisdom shall decree.'' 

The pastor was removed to the prison atGrenaee the 
same night, and on the following day came the judicial 
examination. The first three witnesses confirmed their 
former statements on oath. Moreover, there now 
appeared three additional witnesses, viz.: the pastor's 
two farm servants, and the dairymaid. The two former 
explained how, on the day of the murder, they had 
been sitting near the open window in the servant's 
room, and had heard distinctly how the pastor and the 
man Niels were quarreling, and how the former had 
cried out, ^'I will slay thee, dog I thou shalt lie dead 
at my feet I " They added that they had twice before 
heard the pastor threatenNielswith the like. The dairy- 
maid deposed that, on the night when Larsen saw the 
pastor in the garden, she was lying awake in bed, and 
heard the door leading from the passage into the garden 
creak ; and that when she rose and peeped out, she saw the 
pastor, in his dressing gown and night-cap, go out into 
the garden. What he did there she saw not ; but about 
an hour aiterwards she again heard the creaking of the 
door. 

When asked what he had to say in his defense, the 
pastor replied solemnly, ''So help me God, I will say 
nothing but the truth; I struck deceased with the 
spade, but not otherwise than that he was able to run 
away from me, and out of the garden; what 
became of him afterwards, or how he came to be bur- 
ied in my garden^ I know not. As for the evidence of 
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Larsen and the dairymaid, who say that they saw me 
in the garden in the night, it is either a foul lie or a 
hellish delusion. Miserable man that I ami I have no 
one on earth to speak in my defense, that I see clearly ; 
if He in heaven likewise remains silent, I have only to 
submit to His inscrutable will." 

When, some weeks later, the trial came on, two more 
fresh witnesses were produced. They declared that on 
the ofb-mentioned night they were proceeding along the 
road which runs from the pastor's garden to the wood, 
when they met a man carrying a sack on his back, who 
passed them and walked on in the direction of the 
garden. His face they could not see, inasmuch as it 
was concealed by the overhanging sack; but as the 
moon was shining on his back, they could plainly 
descry that he was clad in a pale green coat and a 
white night-cap. He disappeared near the pastor's 
garden hedge. No sooner did the pastor hear the evi- 
deuce of the witness to this effect than his face turned 
an ashy hue, luid he cried out in a faltering voice, ''I 
am fainting! " and was so prostrated in body that he 
had to be taken back to prison. There, after a period 
of severe suffering, to the intense astonishment of every 
one, he made, to his friend, the district magistrate who 
had first arrested him, the foUowing strange confession ; 

'' From my childhood, as far ba«k aa I can rememberi 
I have ever been passionate, quarrelsome and proud; 
impatient of contradiction, and ever ready with a 
blow. Yet have I seldom let the sun go down on my 
wrath, nor have I bom ill-will to any one. When but a 
lad, I slew in anger a dog which one day ate my dinner, 
which I had left in his way. When, as a student, I 
went on a foreign travel, I entered, on slight provoca- 
tion, into a broil with a German youth in Leipeic, 
challenged him, and gave him a wound that endan- 
gered his life. For that deed, 1 199} it, I mmted that 
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which haa now come upon me after long years; but 
the punishment falls upon my sinful head with tenfold 
weight now that I am broken down with age, a clergy- 
man, and a father. Oh, Father in heaven I it is here 
that the wound is the sorest." 

After a pause, in anguish, he continued : '' I will now 
confess the crime which no doubt I have committed, 
but of which I am, nevertheless, not fully conscious. 
That I struck the unhappy man with the spade I know 
full well, and have already confessed; whether it were with 
the flat side or with the edge I could not in my passion 
discern; that he then fell down, and afterwards again 
rose up and ran away ; that is all that I knowtoasurety. 
What follows, heaven help me I four witnesses have 
seen ; namely, that I fetched the corpse from the wood 
and buried it ; and that this must be substantially true 
I must believe, and I will tell you wherefore : Three or 
four times in my life, that I know of, it has happened 
to me to walk in my sleep. The last time (about nine 
years ago), I was next day to preach a funeral sermon 
over the remains of a man who had unexpectedly met 
with a dreadful death. I was at a loss for a text, when 
the words of a wise man among the ancient Greeks 
suddenly occurred to me, ' CaJl no man happy until he 
be in his grave.' To use the words of a heatiien for the 
text of a Christian discourse, was not, methought, 
seemly; but I then remember that the same thought, 
expressed in well-nigh the same terms, was to be met 
with somewhere in the Apocrypha. I sought, and 
sought, but could not find the passage. It was late; I 
was wearied by much previous labor ; I therefore went 
to bed, and soon fell asleep. Oreatly did I mai*vel the 
next morning when, on arising and seating myself at 
my writing desk, I saw before me, written in large 
letters on a piece of paper, 'Let no man be deemed 
happy before his end cometh (Syrach XI, 34.)' But 
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not this alone; I found likewise a funeral discourse, 
short, but as well written as any I had ever composed, 
and all in my own handwriting. In the chamber none 
other than I could iiave been. I knew, therefore, who it 
was that had written the discourse ; and that it was no 
other than myself. Not more than half a year previ- 
ous, I had, in the same marvelous state, gone in the 
night time into the church, and fetched away a hand- 
kerchief which I had left in the chair behind the altar. 
Mark now, when the two witnesses this morning deliv- 
ered their evidence before the court, then my previous 
sleep-walkings suddenly flashed across me ; and I like- 
wise call to mind that in the morning after the night 
during which the corpse must have been buried, I had 
been surprised to see my dressing-gown lying on the 
floor just inside the door, whereas, it was always my 
custom to hang it on a chair by my bedside. The 
unhappy victim of my unbridled passion must, in all 
likelihood, have fallen down dead in the wood ; and I 
must in my sleep-walking have followed him thither. 
Yes, the Lord have mercy I so it was, so it must have 
been." 

On the following day sentence of death was passed 
upon the prisoner, a sentence which many felt to be 
too severe, and which led to a friendly conspiracy on 
his behalf; and had it not been for his own refusal to 
be a party to anything unlawful, he might have 
escaped. The jailer was gained over, and a fisherman 
had his boat in readiness for a flight to the Swedish 
coast, where he would have been beyond the reach of 
danger. But Soren Qvist refused to flee. He longed, 
he said, for death ; and he would not add a new stain 
to his reputation by a furtive flight. He maintained 
his strength of mind to the last, and from the scaffold 
he addressed to the by-standcrs a discourse of much 
power, which he had composed in prisoil during his 
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Ia49t days. It treated of anger and its direful conse- 
quenoeSy with touching allusions to himself and the 
dreadful crime to which his anger misled him. There- 
after, he doffed his coat, bound with his own hands the 
napkin before his eyes, and submitted his neck to the 
executioner's sword. 

One-and-twenty years after the pastor, Soren Qvist, 
of Yeilby, had been accused, tried, condemned and exe- 
cuted for the murder of his serving-man, an old b^gar- 
man applied for alms to the people of Aalsoe, the 
parish adjoining to Yeilby. Suspicions were aroused 
by the exact likeness the beggarman bore to Morten 
Bums, of Ingvorstrup, who had lately died, and also 
by the curious and anxious inquiries the man made 
concerning events long past. The pastor of Aalsoe, 
who had buried Morten Bums, took the vagabond to 
his parsonage, and there the fellow, all unconscious of 
the portentous nature of the admission, acknowledged 
that he was Niels Bums, the very man for whose 
supposed murder the pastor had suffered the shameful 
death of a criminal. Haid his brother Morten sur- 
vived him, it is pretty certain the truth, concealed so 
long, had never been known, as Niels had only 
returned to the district in the hope of profiting by 
Morten's death, the news of which had accidentally 
reached him. He professed, and, indeed, plainly expe- 
rienced, the utmost horror on hearing the dreadful 
history of the pastor's cruel fate. It was all Morten's 
doing, he said ; but he was so overcome by the terrible 
narrative that he could scarcely gather strength to 
reply to the questions put to him. The result of his 
examination and confession may be summed up very 
briefly. 

Morten had conceived a mortal hatred of Soren 
Qvist from the time that he refused him his daugh- 
ter, and had determined revenge. It was he who com- 
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polled Niels to take service with the pastor ; he had 
spurred him on to the repeated offences, in the expecta- 
tion that violence would result, owing to the pastor's 
hasty temper ; and had carefully nursed the feud which 
soon arose between master and man. Niels told him 
daily all that took place. On leaving the garden on 
that fatal day, he had run over to Ingvorstrup to 
acquaint his brother with what had happened. 
Morten shut him up in a private room that no one 
might see him. Shortly after midnight, when the whole 
village was asleep, the two brothers went to a place 
where the roads cross ea«h other, and where two days 
previously a suicide had been buried, a young man of 
about Niels' age and stature. In spite of Niels' reluct- 
ance and remonstrance they dug up the corpse and 
took it into Morten's house. Niels was made to strip 
and don a suit of Morten's, and the corpse was clad, 
piece by piece, in Niels' cast-off clothing, even to the 
very ear-ring. Then Morten battered the dead face 
with a spade, and hid it in a sack until the next night, 
when they carried it into the wood by Veilby parson- 
age. 

Niels asked what all these preparations meant. 
Morten told him to mind his business, and to go and 
fetch the parson's green dressing-gown and cap. This 
Niels refused to do, whereupon Morten went and 
fetched them himself. "And now," he said to his 
brother, "you go your way. Here is a purse with a 
hundred dollars, make for the frontier, where no one 
knows thee; pass thyself under another name, and 
never set thy foot on Danish soil again, as thou wouldst 
answer it with thy life!" 

Niels did as he was commanded, and parted from 
Morten forever. He had enlisted as a soldier, had 
suffered great hardships, had lost a limb, and had re- 
turned to his native pla^^ a mere wreck. 
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CHAPTER XXXVI. 

MISTAKEN IDENTITY. 

There are several interesting caaes on record where 
the remains of persons supposed to be dead have been 
identified, and such death clearly pro ved by circumstan- 
tial evidence, and the supposed dead person subse- 
quently reappeared ; and also where persons have been 
identified as the party guilty of some heinous crime, and 
executed therefor, and it was subsequently ascertained 
that the person was not the wretch it was thought, but 
an entirely different and innocent one. 

Cases like this are so common that testimony as to 
identity should be received with great caution, not only 
on criminal trials but in the ordinary affairs of life. A 
case has been brought to our notice of a man having 
been singled out from a crowd of more than twenty 
people B& the man who had done a certain act at a cer- 
tain time, in the doing of which there was much conver- 
sation, and an occurrence of peculiar circumstances, all 
of which were detailed by the witness, who was a person 
of unusual intelligence and penetration. And yet the 
next day it was proved beyond a doubt that the man 
was not the person in question, and that he had been 
far away from the scene bA the time of the alleged 
action. 

While it is true we must all trust to the evidence of 
our senses, yet the testimony of very few people is 
eQtirely trustworthy as to identity. It is not every 
person, not even every intelligent person, who really 
sees what is before his eyes. Indeed; much of the did- 
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crepancy in evidence, which counsel and judges have to 
sifb and haormonize, results from the fact, as every law- 
yer of experience knows, that people do not really see 
what they think they see. And as to personal identity, 
there is such likeness, as well as such difference, between 
many individuals, that persons who have not a clear 
and quick perception of form and color and expression 
may very ecusily mistake one man or woman for 
another, especially when they are led that way by the 
inquiries of an interested investigator. 

A case of the first kind above referred to occurred at 
Benton, lUinois, in 1866. A skeleton was found in the 
woods, and the jury of inquest declared it to be the 
skeleton of a young man named Henry Mahorn, who was 
supposed to have enlisted in the army, but on inquiry 
it was found that he had not been heard from subse- 
quent to the time of his supposed enlistment, which cor- 
roborated the finding of the jury. The clothing 
attached to the body was identified as having belonged 
to Mahorn, and certain teeth were found to have been 
extracted during his lifetime, which teeth were found 
wanting in the skeleton. 

A young man named Daniel Williams was last seen 
in the company of Mahorn, being on their way to enlist 
as substitutes. Williams returned and reported that 
Mahorn had enlisted in the tenth volunteers. This was 
found to be false, and Williams was arrested and brought 
to trial. 

The circumstances pointing to the guilt of the 
prisoner were so strong that nine tenths of the com- 
munity were satisfied of his guilt. In the midst of 
the trial Henry Mahorn appeared in the court room, 
to the utter astonishment of all, he having en- 
listed imder an assumed name, and being discharged 
by reason of the expiration of the time of B&rnce, 
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had returned to his home to learn of his supposed 
death. The Judge at once ordered the release of the 
prisoner. 

The action of the court in this case was very different 
from what it was in that of M. de la Priv adidre, which is 
one of the most singular instances of criminal precipita- 
tion that the annals of French justice furnish. Madame 
de Chauvelin, his second wife, was accused of having had 
him assassinated in his castle. Two servant maids were 
witnesses of the murder ; his own daughter heard the 
cries and last words of her father , which were : '' Mj God I 
have mercy upon me." One of the maid-servants falling 
dangerously ill took the sacrament, and while she per- 
formed the solemn act of religion declared before God 
that her mistress intended to kill her master. Several 
other witnesses testified that they had seen linen 
stained with his blood ; others declared that they had 
heard thi3 report of a gun by which the assassination 
was supposed to have been committed. 

And yet, notwithstanding, it turned out after all that 
there was no gun fired, no blood shed, nobody killed. 
M. de la PrivardiSre returned home ; he appeared in per* 
son before the judges of the province who were preparing 
everything to execute vengeance on his murderer, 
and strange to relate, the judges, who were resolved 
not to lose their process, affirmed in his face that 
he was dead; they branded him with the accusa- 
tion of an imposter for saying that he was aiive; 
they told him that he deserved exemplary punish* 
ment for coining a lie before the tribunal of justice, 
and maintained that their procedure was more credit- 
able than his testimony. 

It is related that this criminal process continued 
eighteen months before the poor gentleman obtained 
a declaration of the court that he was alive. 
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One of the 8iiigula>r cases of bereavement by the sink- 
ing of the Metis a few years ago was complicated with 
interesting circumstances and a strange confusion of 
personalities. A husband, who was saved, lost the wife 
he had married only two days before, and finding a 
body which he recognized as hers, he had it coflSned and 
taken to the house of her parents, where it was found to 
be the body of a stranger ; but the hopes raised by this 
remarkable mistake were dashed by the discovery that 
the dead body of her who was really his wife had been 
picked up by a schooner and taken to NewiK>rt. This 
adds another to the numerous recorded cases of mis- 
taken identity, which are almost countless, and which 
are becoming so frequent of late as very much to impair 
the value of the clearest and most positive testimony as 
to whether a certain person was at a certain place at a 
certain time. If any testimony as to identity of person 
can be trusted, is it not that of a man as to the woman 
whom he has courted and just married, and whose face 
and other personal traits might be reasonably supposed 
to be clearly and indelibly fixed upon his memory? 

Some time ago we heard of a woman's claiming a liv- 
ing man, just returned frt)m Australia, as her husband, 
and then of a simila>r claim being set up for the same 
man by another woman, and another, and yet another, 
until finally, as if in verification of tiie Scriptural pre- 
diction, seven women laid hold upon this man as theirs. 
And yet, in very truth, as he fortunately was able to 
show, these women were all strangers to him, and, at 
the time of the alleged marriage to him, in every case, 
he was hundreds or thousands of miles away from the 
places where the marriage ceremony was said to have 
been performed. 

We had recently from England the report of another 
case of mistaken identity, which, but for the ability of 
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fhe person mistaken to establish an aJibi, would have 
had deplorable and perhaps rainous results. At the 
Salford Hundred Sessions a young man about thirty 
years of age, named Higgins, a professor of music and 
organist at St. Oeoi^'s Church, Manchester, was put 
upon trial on an indictment for stealing thirteen billiard 
balls about a month before. He had been arrested, 
handcuffed, and taken in irons from the Manchester 
detective office to the town of Oldham, where the magis- 
trates committed him to prison for trial. He protested 
his innocence, and was able to procure bail. The evi- 
dence was dear and positive. A pawnbroker, with 
whom the balls were pledged, identified him as the man 
who had pawned them, and the pawnbroker's assistant 
gave the same testimony, and also swore that he saw 
tills very man in a barber's shop in Manchester. 

Higgins was able to show that his reputation was 
perfectiy good ; but the evidence was so decisive that if 
he had happened to be alone at the time of the alleged 
pawning and the presence intho barber's shop, he must 
surely have been convicted and imprisoned, and prob- 
ably ruined for life. But it so happened that at the 
time the balls were pawned he was with a lady and her 
daughters, who had known him for a long time, and to 
the latter of whom he was giving music lessons, and 
that he went from their house to a picnic, where he was 
when the pawnbroker's assistant swore he was in the 
barber's shop. This was established so clearly that the 
jury acquitted him without leaving the box. But the 
man had been arrested, carried from Manchester to Old- 
ham in irons, his reputation and his liberty put in 
jeopardy, because two men mistook him for another 
man. 

No coroner's jury has probably ever looked upon a 
(ganger scene than that which was presented in aa 
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investigation into the identity of a man who was found 
drowned near Gharing-crofls bridge some years ago. 
The principal witness at the inquest was one Thomas 
Eirby, a derk in the employ of Messrs. Carter & Co., 
seed merchants, who identified the deceased as a fellow 
clerk of the name of Wilson, who was engaged tempo- 
rarily from December to the beginning of June, in the 
work of packing samples and sending them off by the 
post for advertising purposes. Kirby recognized him 
among other reasons because of " a peculiarity in the 
fingers of the right hand"— a mark to the existence of 
which Dr. Howard, who had examined the body, also testi- 
fied. To complete the evidence establishing the iden- 
tity of the deceased, Inspector Hodson, of the Theunes 
police, stated that a metal box, answering to the 
description given by the witness Kirby, waa found in the 
drowned man's pocket. In short, the theory that the 
corpse waa that of Charles John Wilson, late clerk in 
the employment of Messrs. Carter ft Co., seemed to be 
unanswerably made out. There could be only one 
opposing fact which would avail to overthrow it, but at 
this stage of the inquiry that fact presented itself in 
the person of Charles John Wilson himself, who walked 
into court in company with Inspector Hodson. 

What effect he produced by this dramatic entrance— 
too dramatic to need the assistance of lowered 
lights or the Ohost music from ''The Corsican Broth- 
ers "—the reporter reporteth not ; but it must have been 
more profound than would appear from the observer 
tions, self-contained to the point of frigidity, with which 
his narrative concludes. The coroner, who seems to 
have admirably retained his presence of mind, remarked 
that "this was a startling case of mistaken identity," 
to which the foreman of the jury added that ''many 
a man had been hanged on less drcumstantial evi- 
dence." 
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A singular and remarkable ease of mistaken identil^ 
occurred a few years ago in Bangor, Me., which shows 
absolute and entire deception of a whole family, neigh- 
bors and schoolmates, as to the identity of a person 
after a few years' absence. A young man named Luther 
Hause, twenty years of age, imposed himself upon the 
family of James Hause, Esq., of Corinna, claindngto be 
the long lost son, and in that character obtained money 
and goods to the amount of about one hundred dol- 
lars. The main facts in the case are as foUows : 

The son of James flause was named Rowland, and he 
had been absent on a whaling voyage, when some neigh- 
bors of Mr. Hause saw Luther Hause in Bangor and ac- 
costed him for Bowland, but the young man Informed 
them of their mistake, and avowed his real name. They 
did not believe him, and informed Mr. James Hause 
that they had seen his son. Mr. Hause went immedi- 
ately to Bangor to find him, was unsuccessful in his 
search, and left a neighbor authorized to bring him 
home. The latter found Luther, and on inviting him to 
go home Luther accepted the invitation. When he 
reached the house he addressed Mr. and Mrs. Hause as 
father and mother. Mrs. Hause had some doubts at 
first, as the color of the eyes and hair of Luther was 
entirely different from that of her son. She referred to 
several scars her son had. Luther showed a scar on his 
knee, one on his breast, one on his neck, and an over- 
lapping toe, all of which Bowland had. 

He remained at their house some five months, and the 
longer he stayed the more they were satisfied he was 
their son. Mr. Hause stated that he believed him to be 
his son just as much as he believed his wife to be his 
wife. Many domestic drcumstances were related by the 
young man which they supposed could only have been 
known to their son, but whidi the imposter had prob- 
ably derived from themselves in the relation of family 
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matters, and afterwards brought forward as a confirma- 
tion of his identity. Several of the neighbors of Mr. 
Hanse took this young man to be Bowland Hanse. 
Yonng men who had been schoohnates with Bowland 
talked with Lnther about past times, and became con- 
yinced that he was Bowland Hause. At last, a Mr. Dow 
came to Coriima, saw Luther, and said that he knew 
this young man, and his name was Luther Hause and 
no mistake, and that he belonged in Troy. Another 
person recognized him as Luther Hause, and said he 
had lived by him for seventeen years. James Hause 
then began to doubt the fact of Luther Hause being his 
son ; and in order to settle the dispute existing in the 
family and the community as to his identity, a warrant 
was issued by VolneyA. Sprague,Esq., against Luther, for 
obtaining money under false pretenses, as he had got a 
watch and several other articles while remaining at Mr. 
Hause's house. He was arrested and examined. Mr. 
Seth Hause, of Troy, was summoned, and appeared 
at the trial, and there recognized the prisoner as his 
son. 

During the trial there was great excitement, and 
about four hundred persons were present, and, appar- 
ently, the mass of them in favor of Luther, believing him 
to be Bowland. The justice sustained the warrant. 

Upon the trial the counsel of the prisoner contended 
that Hause and his feunily had deceived the young man 
instead of his deceiving them ; that when he was first 
seen in Bangor he stated distinctly that his name was 
Luther Hause ; that they dragged him to Corinna, and 
forced him to say that he was James Bowland Hause ; 
there was no pretense that he was anyone else than 
Luther Hause ; and that James Hause, if he had opened 
his eyes to the light around him, might have known 
that he was Luther Hause. The Judge charged very 
strongly against the prisoner. The jury after being out 
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a very few minuteB came into court with a verdict of 
guilty. 

This is as singular a case of the kind as has probably 
ever been known. Mr. James Hause is represented to be 
an intelligent man, a Justice of the Peace, and a man of 
property. 

The following case of mistaken identity arose out of 
what was known as "the Govan murder/' in which an 
unfortunate cabman lost his life. At the Glasgow 
Spring Circuit, 1817, three men, named Thomas Farrell, 
Thomas Hannacher and John Joyce, were charged with 
the willfiil murder of Alexander M'Crae, cabman, by 
stabbing him with a knife. The facts of the case are aa 
follows : 

About nine o'clock on the preceding New Tear's eve, 
being a Sunday, three employes in the dockyards 
of Govan— and residing in that district of Glasgow — 
were being driven home in a cab from Benfrew, a dis- 
tance of three miles. When about one half of the way, 
they came upon two men struggling together, and as 
one of the two was shouting for help and seemed in 
danger, the cabman pulled up. his horse, and two of the 
persons inside got out and went to see what was the 
matter. Apparently, however, resenting this inter- 
ference, the two combatants on their approach, immedi- 
ately ceased their struggle and turned to attack the 
new comers. Seeing this the latter immediately ran 
back and got into the cab, but before the cabman could 
get the door of it closed he was stabbed by one of the 
two assailants, who had now come up. He was able, 
however, to mount the box and drive a short distance ; 
but, just as he was starting, one of the two men, while 
attempting to get at the persons in the cab, was kicked 
in the left cheek by one of these, receiving a severe and 
distinct wound. After driving a few hundred yards, the 
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cabman, feeling faint, got inside the cab ; and an exami- 
nation being made, a deep wound, caused by a knife, 
was found on his stomach. 

As by this time the cab was approaching Govan, the 
occurrence was quickly made known to a large number 
of people who were met upon the road ; and a hue and 
cry was at once raised. Thomas Farrell was caught a 
few minutes after the affair was made known, while run- 
ning along the streets of Govan, was taken into the 
presence of the cabman almost immediately, and was 
identified by him as one of the men who had assaulted 
him. On the following day he was brought before the 
three men who had been passengers in the cab, and was 
likewise identified by all of them ; one of them putting 
his identification apparently beyond dispute by point- 
ing out that he had, as just mentioned, kicked one of the 
assailants on the left cheek, leaving a mark ; and Farr^ 
was seen to have such a mark. The police authorities 
being upon this satisfied that Farrell was guilty, looked 
about for his associate in the crime. Two men, named 
Hannacher and Joyce, were soon arrested upon sus- 
picion, and Hannacher was identified by the cabman 
before he died, and by the three others as having been 
participant. Joyce was not identified. 

In the declarations which Hannacher and Joyce sep- 
arately made, they agreed in stating that they had 
met Farrell (whom they had not previously known) in 
Renfrew^ on the Sunday, and had spent part of the day 
with him there, drinking in an inn; that they had 
started together to go home to Govan, where they all 
resided, in the evening, but that Farrell had soon left 
them, and gone on along the public road in front, and 
that they themselves had ultimately gone home by a 
foot-path through some fields, and had not seen the cab 
and knew nothing of the occurrence. In addition to 
this they made certain Qtber statements m to their hi^y* 
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ing gone home to their lodgings on the same night, etc., 
which were found, however, to be quite false. 

Farrell's statement, in his declaration, was this : he 
admitted having been in Renfrew during the daj, having 
met Hannacher and Joyce there, and having b^n drink- 
ing with them in an inn. He further stated that he had 
started to walk to Oovan with them in the evening; but 
that just outside Renfrew he had parted company 
with them ; that he had walked home alone, had met no 
cab, and knew nothing of the occurrence. He accounted 
for the cut on his cheek by saying that shortly after 
leaving Renfrew he had, under the influence of the drink 
he had taken, fallen on the road and cut it. 

Shortly after Farrell's declaration had been given 
out, two persons came forward and made a statement 
that they had been walking from Govan to Renfrew on 
the evening of the event, and had met Farrell (whom 
they personally knew) near Oovan, and that several 
minutes afterward they came upon two men fighting, 
and immediately after met a cab which was approaching 
the combatants when they passed it. 

This, it should be noticed, corroborated a statement 
made by Farrell in his declaration that he had met 
these men. It should also be added that, so far as the 
external appearances went, the wound onFarreU's cheek 
might have been caused either by a kick or a fall 

These were the leading facts which the Crown prosecu- 
tors bad before them, and, in preparing the case for 
trial, they found themselves placed in a difScult 
dilemma. It was, in the first place, clear that the 
declarations made by Hannacher and Joyce were fialse, 
—Hannacher being distinctly identified,— and, in the sec- 
ond place, that, as all the evidence went distinctly to 
show, only two persons were directly concerned in the 
crime. The cabman and the men in the cab were certain 
that only two persons were participants^ and there were 
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here three priBoners. But naturally the Crown authori- 
ties were quite satisfied, looking to their dedajrations 
and other incidents, that Hannacher and Joyce had 
been together all the evening, and that Joyce, if not 
accessory, at least knew all about the afiair. In these 
circumstances, Farrell and Hannacher being clearly 
identified by aJl the persons who were present, and Joyce 
not being identified, it was resolved to give Joyce the 
opportunity of becoming a witness, relieving him thereby 
as '^Queen's evidence," from all liability to prosecution. 
Joyce expressing willingness, his precognition was 
accordingly taken, and was to the effect that Farrell 
and Hannacher were guilty or the deed, he himself being 
close by at the time, but not taking part in it. As the 
day of the trial, however, approached, Joyce, on being 
c^gain carefully questioned on the part of the Crown and 
by the agent for the defence, displayed great hesitation 
and confusion in replying to interrogatories put to him, 
and became self-contradictory in details. And, finally, 
on the day previous to that fixed for the trial, Han- 
nacher made a confession to the agent for the defence, 
to the effect that Joyce and he were alone concerned in 
the crime, and that Farrell was not present at all. Upon 
this being intimated to the Crown prosecutors, they 
were, reading the evidence in a new light, ultimately 
forced to the conclusion, even in the face of all the direct 
evidence of identification, that Joyce was, after all, the 
guilty party, and that Farrell was wholly innocent. 
And, accordingly, the case against Farrell was at once 
withdrawn, and Hannacher, having pleaded guilty to 
culpable homicide, reed ved a sentence of penal servitude. 
Thus the guilty Joyce escaped as ^'Queen's evidence." 

Yet no possible blame can be attached to the Crown 
prosecutors for the mistake, as the case, aB one of mis- 
taken identity, is most remarkable. We have Farrell 
distinctly identified by the dying cabman within an hour 
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after the occnrrenoe, and on the following day by the 
three other persons present. And what especially 
seemed to place this identification beyond all reasonable 
doubt was the fact that Farrell had a mark on the left 
cheek, on the very spot where one of the men had kicked 
his assailant. 

Had Joyce also such a wound on his cheek? 

It was found afterwards, from independent testi- 
mony, viz: of his having been seen washing a wound in 
the house he had gone to the same night, that he had ; 
but owing to his non-identification, attention had not 
been called to it at the time he was arrested. Farrell 
and Joyce were men of very considerable resemblance, 
particularly in regard to sue and shape of body. There 
can be no doubt, therefore, that the cabman was 
deceived by this resemblance in the hurry of the 
6truggle„the night being pret^ dark. And so with the 
three persons in the cab (who all gave their testimony 
with perfect bona Adea) and who, if thqr had any dubi- 
ety, would no doubt have it dissipated by the curious 
fact that Farrell had the very wound on the left cheek 
which they would naturally look for. 

It is obvious that if Joyce had been a little more au- 
dacious and consistrait in his false statements, and if 
Hannacher had not chosen to confess, Farrell could 
hardly possibly have escaped conviction. The evidence 
of those persons who said they met him op the road 
near Govan, prior to their coming to the scene of the 
occurrence, would naturally have been looked upon as 
merely a desperate attempt at proving an aJibi. 

This case may profitably be r^arded as showing the 
danger of placing too implicit reliance upon direct evi- 
dence in questions of identification. Wherever circum- 
stantial evidence is found to be at variance with direct 
testimony, the latter ought always to be received with 
the greatest caution. 
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The foUowing proceedings have recenfly been taken 
in connection with the death in PentonyiUe conyict 
prison, of Edward Lewis, who, by some mistake of the 
police, was arrested and sent to prison as Duval, a 
noted convict, who, having been out of prison as a 
license-holder or ticket-of-leave man, had broken the 
terms of his license by committing felony. 

On Saturday, the 30th of January, the deceased 
man, while the worse for liquor, was accused of having 
a piece of meat in his possession, and on Monday, the 
Ist of Februaj*y, was jdaced before Mr. Hannay, at 
Worship street, charged with stealing the meat. 
Lewis, to prevent his family being disgraced, gave a 
false name, viz.: Davis, also a false address. He was 
sentenced by the magistrate to six months' imprison- 
ment, and was sent in the prdinaiy course to the 
county prison, Coldbathflelds. He was a thin, delicate 
man, and while in Coldbathflelds was under the care of 
the surgeon, at times being in the infirmary of con- 
valescent wards. 

On his release at the expiration of his term he was 
seized by the police, and taken direct to the PentonviUe 
convict prison. While on the way in the cab, he told 
the two police officers that the constable had made a 
mistake, and that he was not the person the constable 
had sworn him to be. His protests were, however, 
unheeded, and he was handed over to the authorities at 
the convict prison, whose duty was to carry out the 
order of the Home Office, the warrant remitting him 
to their custody, setting forth that he was William 
Davis, who, having been convicted of burglary at the 
August Sessions of 1868, of the Central Crimincd Court, 
was sentenced to seven years' pencd servitude, and 
released on a ticket-of-leave, in March, 1874, and 
had broken the tearms of his license by vgv^v^iMDg 
felony under the name of William Duval. 

H 
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After he was in the hands of the prison authorities, 
he repeated from time to time his protest that he waa 
not the ticket-of-leave maHi but that the polioe had 
either a spite against him and got him sent there 
purposely, or else had made a mistake, and demanded 
his liberty. He was told that the prison officials had 
neither interest one way nor the other, except to carry 
out the orders of the Home Office authorities; conse- 
quently the unfortunate man, who was very weak and 
ill, gave way to despair, and became rapidly worse and 
worse, and the symptoms were so alarming that the 
prison officials in the Oovemor's office wrote to his 
relatives informing them of his condition, and giving 
them permission to visit him frequently. 

They did all in their power to procure his release. 
Application after application was made at the Criminal 
Department of the Home Office, and they were told 
that they must communicate with the officia«l8 in writ- 
ing. This they did, and in answer to their communi- 
cation they received the following letter, vix,: 
"18,466: Whitehall, 23d August, 1875: Sir: I am 
directed by the Secretary of State for the Home 
Department to acknowledge the receipt of your 
application on behalf of William Davis or Edwin 
Lewis, and I am to a^cquaint you that the same will 
be fiiUy considered. (Signed) A. F. O. liddell. Mr» 
Edwin Lewis." On this same date the death of the 
poor man occurred. It was not till the 3d of Septem- 
ber the following letter was sent to the father from the 
Home Office: "18,466. Whitehall, Sept. 8, 1875. 
Sir : Mr. Secretary Cross, having had before him your 
applications, making inquiry into the case of your son, 
Edwin Lewis, otherwise William Davis, I am directed 
to acquaint you that the Secretary of State much 
regrete the circumstances of your son's committal to 
Fentonville prison as a lloQU^ holder vtiQ^ Qr^i^r q( 
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lioenfie had been revoked. Mr. Cross desires me to say 
that directly the matter was brought to the notice of 
his department inquiry was made, and that, so soon as 
it was satisfactorily established that your son had not 
before been under sentence of penal servitude, direc- 
tions were given for his immediate release, but that, 
unfortunately, death ensued before this could be 
accomplished." 

One of the most singular cases of personal resem- 
blance was that which was tried at York some years 
ago. Mrs. Williams kept a public-house in that place, 
and had in her employ as waiter a person by the name 
of Thomas Geddely. She was a blustering woman, and 
a favorite with customers, and had the reputation of 
being well-to-do. One morning it was foimd that her 
scrutoire had been broken open, rifled of a considerable 
sum of money; and as on that morning Thomas 
Geddely did not make his appearance, everybody con- 
cluded that he was the robber. 

A year afterwards, or thereabouts, a man came to 
York under the name of James Crow, and picked up a 
scajity living for a few days as porter. Unluckily there 
was a great resemblance of Crow and Geddely, and he 
b^an to be mistaken for the thief. Many people ad- 
dressed him as Thomas Geddely, but he declared that he 
did not know them, that his name was James Grow, and 
that he had never lived in York before. He was not be- 
lieved, and when arrested Mrs. Williams was sent for, 
she singled him out from a number of people and called 
him Geddely, upbraided him for his ingratitude and 
charged him with having robbed her. 

Upon his examination Crow affirmed stoutly as any 
man could that his name wa<s not Geddely ; that he had 
never known any person by that name; that he had 
never lived in York; that his name was James Grow. 
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Not bdng able to get anyone else to substantiate 
aflSrmationSi and being forced to admit that he had led 
a vagabond life, he was not believed, and as the land- 
lady of the inn and several other persons swore 
positively that he was the identical Thomas Oeddely; 
that he was waiter when she was robbed ; and a servant- 
girl deposed that she had seen him on the morning of 
the robbery, in the room where the scrutoire was 
broken open, with a poker in his hand, he was fonnd 
gnilty, condemned to death, and executed. He per- 
sisted to his latest breath in afBrming that he was not 
Thomas Geddely, but that he was James Crow. 

The truth of the poor fellow's dedaration was sub- 
sequently established to the satisfaction of all. Not 
long afber Crow's unjust punishment, the real Thomas 
Geddely, who, after the robbery had fled from York to 
Ireland, was apprehended in Dublin for a crime of the 
same stamp, and there condemned and executed. Afber 
conviction, and before execution, he confessed himself 
to be the very Thomas Geddely who had conunitted 
the robbery at York, for which the unfortunate James 

Crow had suffered. 

A gentleman, a native of York, who happened to be 
in Dublin at the time of Geddely's execution, and who 
knew him at the time he lived with Mrs. Williams, de- 
clared that the resemblance between the men was so 
remarkable that it was next to impossible to distinguish 
their persons asunder. 

In 1806, Thomas Wood, a young seaman, was tried 
at Plymouth by a naval court-martial, charged with 
having participated in a mutiny and murd^ on board 
the "Hermonie" in 1797. At the time of his trial he 
was twenty-five years old, and therefore was but six- 
teen when the mutiny took place. There was but one 
witness against him; one, however^ wbos9 taotimony 
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had considerable weight,— the ina49ter of the "Her- 
monie." This person most positively identified him as 
one of those jointly implicated, and a<s having gone, 
when on board his ship, by the name of James Hayes. 
The implication undoubtedly was strong ; but consider- 
ing the personal changes that take place between the 
ages of sixteen and twenty-five years was scarcely 
strong enough to warrant a conviction ; however, aJl 
doubt of the prisoner's guilt vanished at once upon the 
voluntary statement, which the prisoner put in the form 
of a written document, in which he said : 

''At the time when the mutiny took place I was a boy 
in my fourteenth year. Compelled by the torrent of 
mutiny I took the oath administered to me on the occa- 
sion. The examples of death, ever before my eyes, drove 
me for shelter among the mutineers, dreading a similar 
fate with those that flee if I sided with or showed the 
smallest inclination for mercy." To this frank and 
sweeping confession of his guilt he added a declaration 
of profound remorse for his kind, and wound up by 
throwing himself despairingly upon the compassion of 
the court. He was found guilty, sentenced to death, 
and was afterwards executed. In vain were all his 
supplications for compassion, in vain did his brother 
and sister interfere, proving by a certificate of the 
''Naval OflSce" that his written statement must have 
been a mere hallucination, because the boy was in 
another p1a.ce and in another ship when the crime was 
committed on the " Hermonie." 

The subsequent establishment of this poor victim's 
innocence was most complete and satisfoctory. An 
inquiry was instituted by the solicitor of the Admiralty 
by which it was proved that Thomas Wood was 
perfectly innocent, and was shown to have been actu- 
ally doing his duty on board the "Marlborough" at 
Portsmouth at the very time when the crime was com- 
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mitted by the mntiiieers on board the '^Hermome.'' 
It seems that Wood, being a simple-minded Jack tar, 
had no friends or any influence, and knew, or thought 
he knew, that no assertions of his would be of any 
avail against the positive evidence of the master of the 
"Hermonie''; he therefore applied to another man to 
write a defense for him. Wood read the production of 
his comrade, and thinking it likely to excite the com- 
passion of the judges, and that it would serve him 
better than a mere denial of the charge brought 
against him, adopted it. The truth was that to all 
concerned in the condemnation of Thomas Wood, the 
fitcts were so clear owing to the confession, that no 
T^ard whatever wa8 paid to the exertions of his friends, 
and the official certificate was not merely slighted, but 
was probably never read. 

One of the most peculiar cases of mistaken identity 
on record is that of Martin Guerre. He was at the age 
of eleven years married to Mademoiselle Bertrande del 
Bols of Artigues, who wai9 of the same age. A certain 
provision had been made for the wedded pair, and in 
the ninth year of their marriage a third member was 
added to the group by the birth of a boy, who received 
the name of Sanxi. 

A cloud now gathered over the domestic sky ; Mar- 
tin was tempted to appropriate to his own use some 
wheat belonging to his father, and fearing the latter's 
displeasure, absented himself from home until the matter 
should blow over. Eight days were agreed upon as the 
probable period for this, but as many years actually 
elapsed before Martin was again seen, and during that 
time no token of his existence cheered his ^vife and child. 

One winter's evening a traveler claiming to be Mar- 
tin Guerre presented himself, and declared that he had 
returned a penitent man, resolved co atone by every 
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office of affection and conjugal duty for the anxiety and 
distress he had occasioned. No one questioned that 
the visitor was Martin Guerre. His own sisters, his 
nnde, and every member of his wife's family then at 
hand, acknowledged him without an instant's hesita- 
tion; for not only was the newly-arrived identical in 
form and feature of Martin Guerre, but he showed him- 
self familiar with circumstances which could be known 
only to the latter. 

Madame Guerre, whose attachment to her lord had 
never wavered or diminished in his absence, received his 
representative with every token of the fondest affection; 
returning to her quiet wifely habits as before, and in the 
period of three years, during which they lived together, 
presented the supposed Martin with two children. 

Whether or not the wife ever suspected that she was 
the victim of a daring imposture can never be as- 
certained. What drcumstances prompted the first 
attempt to investigate the matter do not appear. 
It was, however, at the pressing instance of Rerre 
Guerre, an uncle of the missing man, and other connec- 
tions of the family, thatBertrande was at length induced 
to invoke the vengeance of the law on her pretended 
spouse. He was thereupon arrested, and before the 
Court of Bieux Bertrande accused him of falsely and 
treacherously personating her husband, Martin Guerre, 
and demanded that he should be condemned to do pen- 
ance in the usual public form, should pay a fine to the 
king, and make compensation to herself in the sum 
often thousand livres. 

The accused made an eloquent defense, maintaining 
stoutly his identity with Martin Guerre. He then 
explained the causes of his prolonged absence, giving a 
minute and circumstantial history of the seven or eight 
years, during which he had served as a soldier, passing 
afterwards into the service of the king of Spain. Con* 
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BOined with the desire once more to see his wife and son, 
he had at length wandered back, brown and bearded, to 
the village he had left a smooth-cheeked boy. Pierre 
Qnerre, that very uncle who now sought his ruin, was 
the first to recognize him, and only changed in his 
demeanor when he (the accused) requested an account 
of the moneys he had, as agent for Martin Querre, 
administered in his absence. His uncle had even 
attempted his life, and it was only through the ener- 
getic interposition of his wife that he had been protected 
jrom mortal injury. 

In the severe interrogatory to which he was sub- 
jected, he replied without hesitation and with unfailing 
accuraicy to every question of family history; naming 
the time and the place of the birth of Martin Guerre, his 
father, mother, brothers and sisters, and even more 
distant relations ; the day, month and year of his own 
marriage ; the parties present, or otherwise associated 
with the marriage ; the dresses of the guests, and a multi- 
tude of special incidents which occurred on that and the 
preceding day. He spoke of Sanxi, bis little son, and 
next his departure, joumeyings, the cities he had visited 
in France and Spain, and the acquaintance he had made 
there; ftimishing the names and addresses of those who 
could most readUy confirm his narrative ; and unques- 
tionably leaving a very strong impression in his favor 
on the minds of his hearers. 

The testimony of his wife, Bertrande, corroborated 
ell the statements of the accused, so far as they came 
within her knowledge; but she positively denied his 
identity with her husband. 

The court now ordered that an inquiry should be 
Instituted into the conduct of Bertrande during the 
absence of her husband, and into the character and 
repute of the witnesses who so perastently pursued the 
accusation. The result was satisfactory. 
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On the reenrnptioii of the trial there were summoned 
no lees than one hundred and fifty witnesses. Of these, 
forf^ declared on oath that the accused was unquestion. 
ably the long-missing Martin Ouerre. They had been 
his intimate companions in his boyhood and youth, 
and their conviction was strengthened by the recollection 
of certain marks, or scars, which time had not effaced. 

On the other hand, a great body of witnesses posi- 
tively declared that tiie accused was not Ouerre, but 
one Amaud du Tihl, called "Pansette," with whom 
some, at least, among them, had been acquainted from 
the cradle. The remaining witnesses, sixty in number, 
aflSrmed that so close was the resemblance they dared 
not pronounce an opinion. 

The court now directed that young Sanxi Ouerre 
should be produced and compared with his alleged 
father. A formal report declared that there existed no 
resemblance; a second report averred that, on being 
compared with the sisters of Ouerre, the boy's face 
exhibited an unmistakable likeness. 

Oreatly to the public surprise, the process resulted 
in the conviction of the accused. As Amaud du Tihl he 
was pronounced guilty of the alleged offense and sen- 
tenced to decapitation. Appeal being made on his 
behalf to the parliament of Toulouse, the higher court 
decided that the matter had been insufficiently weighed, 
decreed a new trial, and ordered that Pierre Ouerre and 
Bertrande should be successively confronted with the 
accused. 

The confrontation, however, produced nothing, 
though it is recorded that the bearing of the accused, 
calm and confident, contrasted favorably with the 
downcast looks of his opponents. 

Thirty new witnesses now appeared upon the scene. 
Of these, ten declared him to be the true Martin Ouerre; 
seven or eight decided in favor of Amaud du Tihl, and 
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the remainder refdsed definitely to give any opinion on 
the matter. 

On summing np the testimony it resulted that forty- 
five witnesses declared the accused to be not Martin 
Guerre but Arnaud du Tihl. Among these were several 
who had passed years in the latter's company, while 
the character of these deponents sufficed to place their 
evidence beyond suspicion. 

The principal witness was a maternal uncle of Du Tihl, 
one Carbon Bareau, who at once recognized his nephew, 
and seeing him in fetters^ burst into tears at witnessing 
the disgrace he had brought upon the family. Other 
witnesses had been present when Arnaud du Tihl had 
executed certain deeds, etc., and these instruments were 
produced in corroboration. 

All of them agreed in describing Martin Querre as 
taller and darker than the accused, slender in body and 
limb, round-shouldered, with a high, divided chin, pen- 
dent lower lip, and squat (camus) nose, having the 
trace of an ulcer on one cheek, and a scar on the right 
eyebrow. Now, Arnaud, the accused, was short and 
stout, having neither humpy shoulders nor squat nose. 
It wa;S singular enough, however, that both the marks 
referred to as indicative of Martin Guerre were percepti- 
ble in the face of Arnaud. 

The shoemaker of Martin Guerre deposed that the 
dimensions of his foot exceeded by one quarter that of 
the accused. Another witness alleged that Guerre was 
a skillful swordsman and wrestler. The accused was a 
novice in either art. Jean Espagnol, of Tonges, swore 
that the prisoner had revealed himself to him as Arnaud, 
but enjoining secrecy, and declared that Martin Guerre 
had made over to him the whole of his possessions. 
Pelegrin de Liberos deposed that the accused had given 
him two handkerchiefe, to be delivered to Jean du Tihl, 
his brother. 
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Two other witneBses declared that A soldier from 
Rochefort, passing through Artigues, and hearing the 
accused called Martin Guerre, denounced him as an 
impostor; he himself having lately known the real Mar- 
tin in Flanders, where he had lost a leg at the battle of 
St. Laurent, before St. Quentin. It is indicative of the 
wife's good fiEbith in the process that she had, through 
great difficulty, obtained a legal verification of the 
soldier's testimony. 

Finally, numerous persons declared that Amaud du 
Tihl had from boyhood been a mauvais subject of the 
worst description ; a drunkard, a swearer, an atheist, 
and a blasphemer; a man, in short, " quoted and signed 
to do a deed of shame," such a^ that now imputed to 
him. 

Nearly forty credible witnesses asserted that he was 
actually Martin Guerre, whom the greater part had 
known from infancy. Among these were his four sisters, 
with the husbands of two of the latter. Friends who 
had been present at his marriage with Bertrande de 
Hols confirmed their testimony; and the housekeeper 
who, on the nuptial night, bore to the new-married pair 
the little collation, called in courtly circles media noche, 
among burgesses reveillon, positively identified the 
accused as the bridegroom. 

A great number of witnesses averred that Martin 
Guerre had two teeth in the left lower jaw broken, a 
drop of extravasated blood in the left eye, the nail of 
the forefinger missing, and three warts on the left hand, 
one being on the little finger. All these peculiarities 
existed in the accused. 

It was proved that the prisoner, on arriving at 
Artigues, recognized and saluted as old friends all those 
who had been intimate with Guerre ; that in conversa- 
tion with his wife he recalled to her memory incidents 
which could have been known only to herself and hus- 
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band ; and it was stated, by way of illustration, that 
Madame Guerre having mentioned that she had pre- 
served certain chests unopened, he desired her to fetch 
from one of them a pair of white pantaloons folded in 
taffeta. The garment was found as he had described. 

With regard to the dissimilarity in appearance 
between the men, it was urged that a very considerable 
change must of necessity have occurred in Martin 
Guerre; nor was there anything remarkable in the 
slender stripling returning, after so long an absence, a 
stout and sturdy man; an alteration which, to the 
eye, would naturally diminish his stature. 

The want of resemblance between Sanxi Guerre and 
the accused was pronounced to be of little value. How 
many sons might be placed in the same category? The 
report of the soldier from Rochefort, being mere hear- 
say, could not be accepted, the law expressly refusing 
credence to such testimbny. 

The indifferent character attributed to Amaud du 
Tihl could not affect the accused, who claimed to be 
another man, Martin Guerre; and it was at least in 
evidence that his course of life during the four years 
that had elapsed since his return had been without 
reproach. 

La^stly, the marvelous accuracy with which the 
accused assumed and maintained the character he 
claimed, transcended, his supporters alleged, human, 
ingenuity. His acquaintance with dates, incidents, 
conversations, etc., etc., in the actual life of Guerre, was 
shown, by irrefragable testimony, to be correct. 

Such was the conflict of reason and of evidence with 
which the judges of Toulouse were called upon to deal. 
All sources of information seemed to be now fairly 
exhausted. It was necessary to arrive at some conclu- 
sion; and the court were at the very point of pronounc- 
ing the accused to be Maxtin Guerre, when there 
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occurred an event so unexpected, so singnlarly timed, 
and so decisive, that the spectators may be excused for 
regarding it as a direct interposition of Heaven to 
overrule man's erring judgment and avert a cruel 
wrong. The veritable husband, Martin Guerre, sud- 
denly stumped into court on the wooden leg described 
by the Rochefort witness, and demanded to be heard. 

Arrested and interrogated, he denounced the impos- 
tor, whose history he gave in detail and demanded to 
be confronted with him. It was done; and a singular 
scene ensued. The accused, Amaud du Tihl, in his turn 
denounced the rival husband, boldly declaring that he 
was willing to be condemned if he did not, on the spot, 
convict the latter of fraud and machination. 

Maintaining the same arrogant tone, he then pro- 
ceeded to cross-examine the other as to certain domes- 
tic incidents which ought to be within his knowledge. The 
answers were delivered with hesitation ; and the impos- 
tor, if such he were, certainly displayed a more intimate 
acquaintance with Martin Guerre's domestic history 
than did that gentleman himself. 

On examining the peculiar marks deposed to by the 
witnesses on the part of Guerre, these were found duly 
existing in the newly arrived man, although less appar- 
ent than in the other. 

The first claimant was now withdrawn, and the sec- 
ond, he of the wooden leg, underwent a close interroga- 
tory touching many domestic particulars which had 
not hitherto been submitted to either. 

To these he replied with unfailing accuracgr. But 
once more justice was at fault ; for Martin Guerre the 
second, interrogated in his turn, replied with like pre- 
cision. 

In despair the coxurt now directed that the foursisterSi 
the two brothers-in-law, and unde of Martin Guerre, 
the brothers of Amaud da Tihl| €uid the chief wit- 
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nesseB who asserted the latter to be Onerre, should 
appear together, and decide, once for all, which was the 
real man. 

All obeyed excepting the brothers of Da Tihl, whom the 
court, with a consideration at that period somewhat 
rare, forbore to compel to give testimony which would 
probably affect the life of their relative. 

The eldest sister of Guerre, who entered first, paused 
for an instant as if thunder-stricken; then, bursting 
into tears, fell on Martin's breast, and acknowledged 
him to be their brother. The rest followed suit; the 
witnesses hitherto most inflexibly against him passing 
one by one into the same view. 

Last of all came Bertrande de Bols. No sooner had 
her eyes lit upon Guerre than, weeping and trembling, 
she threw herself at his feet, foot, rather, entreated 
pardon for having suffered herself to be betrayed by 
artifice into so great a fault. She laid part of the 
blame upon her sisters-in-law, who had so readily 
accepted the imposture, but more upon her own warm 
love for her absent husband, and that eager longing 
for his actual return which had contributed to the self- 
deceit. She averred that no sooner had she become 
conscious of her error than, but for the dread of God's 
anger, she would have concealed her grief and dishonor 
in the grave. In place of this she determined on 
revenge, and, as all the world knew, had pursued to the 
death the destroyer of her peace and fame. 

The woman's natural manner, her beauly and her 
tears, sensibly affected the whole auditory, save only 
Martin Guerre himself. The stem reasoner declined to be 
moved by her passionate and soul-stirring words. 

"Dry your tears, madam," he said coldly. "They 
cannot and they ought not to move my pity. The 
example of my sisters and uncle can be no excuse for 
you. A wife must know her husbwd better than the 
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very dosest connections, and sach on error as yours 
can only be made by one willfully blind. You, you 
alone are answerable for what has befallen me." The 
judges in vain attempted to soften the man's bitter- 



The court decreed that Amaud du Tihl, called 
''Pansette," had been convicted of the several crimes 
of imposture, falsehood, substitution of name and 
person, adultery, rape, sacril^e, detention (plagiat), 
and larceny, and condemned him to do penance before 
the church of Artigues, on his knees, in his shirt, with 
head and feet bare, a halter round his neck, asking 
pardon of God and the king, Martin Guerre, and 
Bertrand de Bols, his wife; that he should then be 
handed over to the common executioner, who should 
conduct him through the most public ways to the 
house of Martin Guerre, in front of which, upon a 
scaffold purposely prepared, he should be executed by 
hanging, and his body burned. All his effects were for- 
feited to the crown. 

While under condemnation in the prison at Artigues, 
Amaud made a full confession, declaring that the 
imposture had first suggested itself to him on his being 
mistaken by intimate friends of Martin Guerre for that 
individual himself. From them and others he gleaned 
all necessary particulars of the past life and ways of the 
man he proposed to personate. 
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